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IH。 -5:101:Scope of section

(I)ThiS Secuon applies to the assignment,by a contract or otheriu“ diCal act,of a“ ght to per‐

forrnance of an obligation.

(2)it doeS nOt apply to the transfer of a inancialinstrument orinvestment secu面 ty where such

transferisrequiredtobebyentryinaregistermaintainedbyorfortheissuerorwherethereare

other requirements for transfer or restHcuons On transfer.

⊂omments

A.  丁he topics covered by the Chapter

The Chapter covers three tOpics一 an assignment ofthe right tO perforinance to a person

whO becOmtes the new creditor;a change OfdebtOr by the substitution ofa new debtOr fOr

the existing debtOr;and the transfer to another person of the entire cOntractual pOsition,

rights and ObligatiOns,of one party to a contracte These tOpics are related tO each Other;

they all inv01ve a change in the parties to a legal relatiOnship;but they are also different

in important respects◆

An assignment of a right tO perfOrinance,often a right tO the paymLent OfmOney9 does nOt

inv01ve any transfer of the assignOr's obligatiOns.The debtOr's Own rights cOntinue to lie

sOlely against the assignor◆ Since an assignment does nOt involve the release Of either Of

the parties to a contract,it dOes nOt require the cOnsent of the debtOr unless the under′

lying cOntract so provides◆ Assignment is therefOre tO be distinguished frOrrl the situation

where a third party is substituted fOr the debtOr,whO is released fr01m liability cOrnpletely

or incOmpletely9 an arrangemtent requiring the assent of all three parties(see section 2 of

this Chaptero lt is also tO be distinguished from the situation where a third party is

substituted completely fOr One Of the cOntracting parties,taking over both rights and
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ObligatiOns◆ This also requires the assent of all three parties(see section 3 ofthis Chap′

ter)。

B.  The topics covered by Section i

Section l applies only tO assignments by a contract or other iuridiCal act◆ It does not

apply to transfers Ofrights by Operation oflaw一 for example,On death Or bankruptcy◆ It is

conllnon to find statutory provisions to the effect that on the amalgalmatiOn or re′ orga′

nisation of certain organisations or bodies,or on the transfer of businesses,rights and

ObligatiOns are trantterred by operatiOn of law to the new entity.The Section does not

apply tO such caseso Nor does it apply to the transfer of rights by mere delivery of a

dOcument of title Or Other such document◆

The Section applies Only tO assignments of rights to perforinance of an obligationo This

covers contractual and non′ contractual rights to perforinance,such as rights to paymtent

under a unilateral undertaking,or rights to the paymtent of dalmages fOr non′ perfOrinance

Of a contract,or rights under the law on uniustified enrichment to have an enrichment

reversed by the paymtent of money or transfer of prOperty◆ In practice,rights Of various

types are often interiningled and it would be inconvenient and uniustifiable to have one

set Of rules applying to the assignment of rights to perforinance of obligations under a

contract and other rules applying to the assignment of other closely related rights to

perforinance◆

Rights to perforinance include rights to the paymtent of debts already payable or beconl′

ing payable in the future and rights to nOn′ inonetary perforinance such as the construc′

tion of buildings,the delivery of goods,and the prOvision of serviceso Rights tO the

perforinance of negative obligations,such as obligations not to compete within a certain

area for a certain tilne,are also covered.However,the general lllnitations on the in′

tended scope of these rules lnust be kept in rrlind◆ They are not intended to apply to

public law rights and obligations.For exalmple,the law conferring a right to certain social

security paylmtents lnay well prOvide that the right tO the paymtents is not trantterable.

Nor is the Section intended to apply to faΠ lily law rights and Obligations◆

C.  Financial instruments and investinent securities

Although the holder of a bOnd Or stock in the nature of a registered financialinstrument

or investinent security will have a right tO paymtent against the issuer,such instruments or

securities differ in important respects frogl ordinary rights governed by the law of ob′

ligations◆ Their transfer will be governed by special rules,generally inv01ving an entry in

the issuer's register◆ They are therefore excluded from the scOpe of this Chapter◆
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D. Negotiable instruments

Under the general prOvisions on the scOpe of these rules(I。 -1:101(Intended field Of

applicatiOn))bills of exchange and other negotiable instruments are excluded◆ This is Of

particular relevance in the present context◆ Although a bil1 0f exchange Or Other negoti′

able instrument lnay set up a series of contractual relatiOnships,the transfer of rights

under a negotiable instrument is usually effected by delivery9 with any necessary endor′

SemLent,not by assignmento Since the obligatiOn Of the party or parties liable On the

instrument is to pay the current holder,whO Inay nOt bё  the Original payee,there is no

requiremtent of notice of the trantter as there wOuld be fOr an assignment;and a debtOr

whO pays an assignee who is nOt the holder Ofthe instrurtent relnainsliable tO the h01der◆

Moreover,negotiable instruments are by their nature governed by distinct rules which in

various respects differ sharply frOnl thOse applicable tO assignments◆  For exalmple, a

person taking a negotiable instrument for value and withOut nOtice of any defect in the

transferor's title is nOt affected by such a defect Or by defences that wOuld have been

available against the transferOr,whereas an assignee takes sublect tO these matters◆

While negotiable instruments as such are Outside the scOpe of these rules,this dOes nOt

necessarily preclude an assignment ofthe underlying right tO paymtent◆ This is lnost likely

t00CCur in a global assignment of assets which dOes nOt involve the delivery of negoti′

able instruments◆ Where a right to payment embodied in a negotiable instrument is assig′

ned,negotiable instruments law will usually give the h01der Of the instrument priority

over the assignee◆ This alsO is a lnatter not covered by the present Chapter◆

E.  Irnportance of assignment

Rights tO paymLent Or other perfOrrnance of obligatiOns represent a lnalor tradable asset◆

They can be s01d Outright,as in the typical factOring transaction,or assigned by way of

security for a loan Or Other obligatiOno The purpOse Of SectiOn l of this Chapter is to set

out principles and rules which are designed to facilitate the assignILent Ofrights,whether

individually or in bulk,whilst at the same tilne ensuring that the debtOr's rights are nOt

preludiCed by the assignment◆

Notes

This SectiOn covers the assignment of both inOnetary and non′ InOnetary rights.It is

therefOre somewhat brOader than the UN ConventiOn on the Assignment of Receiva′

bles in lnternational Trade(hereafter the UN ConventiOn),which by its nature is

confined tO certain rights to the payment of money(art◆ 2)◆

It is cOInlnon for the transfer of financial and negotiable instruments to be gOverned by

special rules.FOr example,in SLC)ミ＼KIA the contractual assignment of monetary and

non′ monetary claims is governed by CC§ §524 etseq。 ,whereas the transfer Offinancial

and negotiable instruments is regulated separately(ci Act nO◆ 566/2001§§19 et seqo as

amended一 Securities Act)。 Similarly9in SPANISH law9 the regulatiOns on the transfer of

financial instruments are excluded frOn■ the general assignment provisions in the CC

IH.-5:101
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and contained in the Securities Market Law and the different Company Laws◆ GERヽlAN

law provides for a subsidiary applicatiOn to such transfers,see CC§ 413.

-5:102:Definitions

An“ assignment"of a面 ght is the transfer of the‖ ght from one person(the“ aSSignor")tO

another person(the“ assignee").

An“ act of assignment"is a contract or otheriuddiCal actwhich is intended to effect a transfer

of the right.

Where part of a rightis assigned,any reference in this Section to a rightincludes a reference to

the assigned part of the right.

Comments

Definitions

This Article introduces the key terins of“ assignment",“ act of assignment",“ assignor",

and“assignee"◆

An“
“

simmcnt"Of a right is defined as a transfer of the right frOm one person to another

persone The preceding Article has already ⅡLade it clear,however9 that the rules in this

Section are lilnited to voluntary transfers― that is,transfers by a contract or other iuridi′

cal act◆ They do nOt apply tO the transfer ofrights by operation oflaw(for example by way

Of legal subrOgation)。 The purpose ofthe transfer does nOt matten lt may be to g市 e effect

to an agreelmLent tO sell◆ It may be to give effect to a lega1 0bligation to assign arising from

some othersource,such as a statute.It rnay be gratuitous◆ It rnay be for purposes ofsecurity

or a trusto H[owever9 in the last two CaSeS there are special rules elsewhere in these rules

which have priority.The present Section will apply only subsidiarily in sO far as a matter is

not regulated by those special ruleso See the following Article◆

The“αssirlογ'l is the creditor who transfers the right◆ The“αssiglcc"is the person to

whOm it is transferred◆

An“αct ofasstyment"is deined as a contract or otheriuridiCal act which is intended to

effect a transfer of the right.In lnany cases the cOntract or otheriuridiCal act will actually

effect the transfer.But there can be situations where,for one reason or another,the

contract or other iuridiCal act fails to achieve its purpose◆ For exalmple,the right may be

non′assignable by laⅥ 「◆Or the person purporting to assign the right inay nOt be the

creditOr.This is why it is defined in terins of what is intended rather than in terins of

what ls achievede

The“ act ofassignrrlent"(1.e◆ the contract or otheriuridiCal act which is intended to effect

the transfer and which may actually effect the transfer)must be distinguished frOm the

assignllent itself― the transfer ofthe right fr01m the assignOr to the assignee一 the result of

an effective act of assignment◆ The act of assignment Πlust also be distinguished from the
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underlying Obligation to assign,if there is One◆ An act of assignment wil1 0ften derive

fronl an agreernent to assign◆ In some cases an agreemtent to assign is separate from and

prior to the act Of assignment and govems the wider business transaction or relationship

Ofwhich the assignttLent Will forin part.In such cases the act Of assignrrlent mtay be a very

silnple unilateral act which cOntains no express undertakings or supplemtentary provisions

at all◆ In Other cases the agreelment and the act ofassignttLentimay be emLbOdied in a single

contract docurtent.The fOrrLatiOn and validity Of acts Of assignllent are governed by the

general provisions on contracts and other iuridiCal acts and not by this Chapten

ln these rules a valid agreement for an immediate assignment(or equivalentiuridical act)

suffices to effect the assignment if the other requirements of IH。 -5:104(Basic require′

ments)are met,and(unlike in sOme Ofthe Member States'laws)there is no principle Of

abstractione Thus if the agreemLent tO assign(or iuridical act)is invalid,there will nOt be

an effective assignrtent.

“Right"incI硼 cs p″ tげ right.In some cases,but nOt in all,a right can be assigned in part

(Sec IH◆ -5:107(Assignability in part))◆ Paragraph(3)is inserted purely for drafting

purposes一 to avoid the need fOr cOnstant repetition of``right or part Of the right"◆

Notes

In lnost EurOpean legal systeIIIs a consensual assignment is considered tO be based On

agreement and is dependent On the validity ofthe agreement◆ However,GERMAN law,

GREEK law9 ESTONIAN law and SWISS law adOpt a principle of abstraction by which

the assignment is considered tO be independent Of the agreernent to assign,so that a

defect in the latter dOes nOt necessarily affect the validity of the assignment,thOugh in

most cases it will。 (seefor GERMANY BGH NJW 1959,498,499)。 Since sCOTTISH law

f0110ws the abstractiOn principle in general,it is thought,in the absence of direct au′

thOrity that this alsO applies in assign∬ LentS(Rcid,The Law of Property in Scotland,

nO.612;see further ibid,nOs◆ 652′ 658。 In Scotland the terin“assignation"is used,but in

these Notes,for the sake Of consistency9 this will be referred to as“ assignment".For a

recent monograph On the Scottish law9 see Andc、 οn,Assignation)。 See,for a compara′

t市e treatment,Kσ tぇ ,Rights OfThird Parties,no◆ 67,reproduced in ZりctyΥt αtt Kσ tぇ,An
lntrOduction tO Comparative law3,446;for a Franco′ Gerinan comparison,Cashin′ Rj′

tainc;for GERMAN law Staudinger(′ Bttc罷 ),BGB[20051,Prei to§ §398鶴 nos◆ 20′ 25;

for GREEK law A◆ R481/1960,NoB 1961,227;946ノ 2002 ChrID B/2002,689;EllDik 44

(2003)1355;826/2001 EllDik 43(2002)731;CA Athens 459/1993 NoB 42(1994),
206◆ In ENGLISH law a completed assignment of an existing right,as opposed to a lnere

agreerrlent to assign or an assignment of a future right,is treated as a transfer ofproperty

and accOrdingly is not required to fulfil the cOnditiOns Of a valid cOntract, such as

consideratiOn:Hο ;ι υo Hcaιhcrfictt TT%sι Ld.[19421 2 KB l,5;Chitり on COntracts 129,

nos。 20′ 018,20′ 027;Gοοdc,Conlinercial Law3,680′ 681.

The AUSTRIAN CC§ 1392 describes assignment as a form Of novation by substitution

Of a new creditOr;the transfer,however,does nOt ilnpose liability on the debtOr and must

not nonsen the debtort position(1395)◆ In the BELGIAN,LUXEMBOURG and
FRENCH CC the provisions relating to consensual assignments are contained in the
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chapter On sales but extend to assignments based upon anOther relatiOnship◆ Doctrine,

hOwever,treats the assignment as a lnatter ofprOperty law in the first placeo ln addition

Title H Of B00k 4 ofthe FRENCH and BELGIAN CC arts。 2075 ff include prOvisions

covering the pledge Of rightso Silnilarly GERMAN law distinguishes between the assign′

ment of rights,which is gOverned by the general rules On cOntract(CC§ §398 ff)and

pledge,which is gOverned by the rules On property law(CC§ §1273 ff).The same hOlds

true fOr ESTONIAN law(LOA§ §164 ff and LPA§ §314 ff respect市ely)。 The rules

governing the consensual assignment of rights(ccssioni di cで diι
j)in ITALIAN law are

laid dOwn in CC arts◆ 1260′ 1267,in statute no.52,21 February 1991 and,abOut secur′

itisation,in statute no◆ 130,30A、 pril 1999.The LUXEIMBOURG CC deals with the

assignment ofrights in arts◆ 1689′ 1691 and 1295◆ The Original provisiOns were modified

in important respects by the Laヽ w of 21 December 1994 to relax the legal requiremtents◆

The SLOVENIAN LOA deals with assignmentin§ §417′ 426。 AlthOugh regulated in the

LOA,an assignment is considered tO be a real contract in causal relatiOnship to the

ObligatOry contract(eogo sale of the right)。 CZECH legal provisiOns relating to assign′

ment of rights can be found mainly in the CC§§524′ 530,see alsO cOmmentary by

Sυ cst物 /Jch腸浅α/Sttγου乙,oz9,663′ 672◆ Some special commercial rules applicable tO

assignment of rights can be fOund in Ccom§ 477)。

In the NETHERLANDS the prO宙 sion on assignment in CC art◆ 3:94 forms part Of the

general rules On transfer Of Ownership(CC arts。 3:83 ff).Dutch law cOnsiders a full

transfer offiduciary ownership to be vOid(on the basis Of CC art.3:84(3),as interpreted

by HR 19 May 1995,NedJur 1996,119),but recOgnises two forms Of pledge Of rights。

The first is the norinal pledge,which is considered pOssessory in character and for the

creation ofwhich it is necessary that the pledge be in writing signed by the assignOr and

that nOtice be given tO the debtor:CC arts.3:236(2),3:94,3:98◆ The secOnd is the sO′

called`silent'(or nOn′ possessory)pledge,which dOes nOt depend On nOtice to the debtOr

but must be cOntained in a writing which is either authenticated by a duly authOrised

person(e.g◆ a nOtary)or has the date Ofits signature certified by a tax authority and the

fact OfcertificatiOn entered in a register which is nOt Open to the public.PORTl」 GUESE
laW tFeatS the assignment of rights tO per(orinance as falling within the law Of Obliga′

tions,distinguishing between transfers(CC arts.577 ff)and pledges(CC arts。 679 ff)。

BOth Outright assignments and assignments by way ofsecurity are covered by the N(DR′

DIC Uniform PrOmissory NOtes Acts(DANISH Promissory NOtes Act 1938,FINNISH

PromissOry NOtes Act 1947,SWEDISH Promissory Notes Act 1936),parts of which

apply even to the assignment ofnon′ dOcumentartt non′negotiable rights:助 σm,107.On
DANISH law see G}ο爾厖rd,Obligationsret IH,chap◆ 18 and υοn Eνbcn α.ο o chap.12.

Under POLISH law the assignment of rights tO performance falls within the law Of

ObligatiOns;it is considered a contract between the creditOr and a third party(assignee)。

The assignment is shaped as an agreement based On ca%sα ,see:CC art.510(``The cOn′

tract of sale,barter,dOnation or any other cOntract which Obliges transfer Of the clailn

transfer the clailn tO the assignee,unless a special prOvision provides Otherwise or the

parties have agreed otherwise◆ Ifthe conclusiOn Ofthe cOntract ofassignment takes place

in the cOurse of the perlorlnance of an Obligation arising frOlrl a contract previously

cOncluded and Obliging transfer of the claim,fr01m a bequest,frOln uttustified enrich′

ment or from another Occurrence,the validity ofthe cOntract of assignment depends On

the existence of that obligatiOn.")

4.
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In SPANISH law the assignment of rights tO performance is regulated as a fOrm Of the

sale cOntracto NOtwithstanding, it is widely adΠ litted that the assignment lmay be

supported in Other cOntractual cases.The assignment is dependent On its cause(it is

not an abstract disposition),is nOt subieCt tO any special fOrin and brings about the

transfer of prOperty as fronl the day Of perfection,without any kind Of fOrinality Or

nOtification to the debtOn See TS 6 0ctober 2004, R劇  2004/5986 and Paz′Ares/

Dfez′Picazo/Bercovitz/Salvador(′ Pantαtt6n),C6digo C市 il I,1019伍

Being a part of the prOvisions on change Of subleCtS Of ObligatiOns,in SLO｀ みへKIA,the

right tO perforlnance can be assigned to tt different subieCt thrOugh a cOntract between

the creditor(assignOr)and a third party,withOut the need Of the debtOr's cOnsent pur´

suantto CC§ 524◆ This applies alsO tO cOmmerCiallegal relations◆ On the basis Ofgeneral

rules On obligations(CC§ 495),assignment is on principle a causal cOntract.The assign′

ment of rights fOr purposes of security is regulated separately(CC§ 554).However,

the general rules On assignment ofrights apply as tO the requirements fOr the assignment

(in particular the need fOr written form)。

IH。 -5:103:Priority of provisions on proprietary securities and trusts

(:)in relaJon to assignments for purposes of secu“ ty,the provisions of Book IX apply and have

priority over the provisions in this Chapter.

(2)in reiatiOn to assignments for purposes of a trust,or to or from a trust,the pro宙 sions of

Book X apply and have priority over the provisions in this Chapter.

Comments

This Article serves as a reΠ linder that there are special rules in Other B00ks On prOprie′

tary securities and on trusts and that,in so far as there is any conflict,thOse rules will take

priority over the rules Of the present Chapter◆ SubleCt tO that priOrity the rules Of the

present Chapter apply tO assignments for any purpose◆

Notes

In SLOミRKIA the provisions on assignllent of rights are used also fOr assignILentS fOr

purposes of security.Although there are no rules On trust,detailed prOvisions on fidu′

ciary transfers of rights fOr purposes of security are provided fOr in the CC§ §553′ 553e,

which w6uld prevail in cases Of conflict.The same h01dstrue fOr GERMAN law,where,

hOwever,sOme particular rules were deve10ped tO amend the rules On assignment for the

purpose of security;the handling of bOth types of assignment differs in cases of insol′

vency9 cl lnsOlvency Act§ §47,51 nO.1.For trusts see the special rule in lnsolvency Act

§47(on“persOnal rights"which wOuld include lnOst trust relatiOnships)。

In SPAIN the basic rules on prOprietary securities are in the CC arts◆ 1857∬。AlthOugh

the prOblenl ofpriOrity of applicatiOn has prOvoked discussiOns,it seelIIs that it depends

on the wil1 0f the parties and on the terins of the specific obligatiOn whether the assign´

ELent provisions or the security provisions should have priOrity.Due tO the linlitations of

l‖ 。-5:103
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the forinalistic approach,a functional apprOach should prevail;therefOre,the applica′

tion of potentially overlapping rules of law should depend on the intention and the

purposes the parties seek in giving and taking security◆ Regarding trust,the SPANISH CC

Only regulates it in a testamentary framework(CC arts。 781′786)。

Sub― section 2三

Requirements for assignment

iH.-5:104:Basic requirements

(l)The requirements for an assignment of a‖ ght to performance are that

(a)the right exists;

(b)the right is assignable;

(C)the person purporting to assign the」 ght has the」 ght or autho面 ty to transfer it:

(d)the assignee is enuJed as against the assignor to the transfer by virtue of a contract or

otheriundical act,a coutt order or a rule oflaw;and

(e)there is a valid act of assignment of the dght.

(2)丁 he enudement referred to in paragraph(1)(d)need nOt precede the act of assignment.

(3)The same cOntract or otheriu‖ diCal act may operate as the conferment of an enuJement and

as the act of assignment。

(4)Neither notice to the debtor nor the consent of the debtor to the assignment is required.

Comments

A.The basic requirements

Paragraph(1)sets out the basic requiremtents for an assignment of a right一 that is to say,

fOr an actual transfen An act of assignment may be widerin scope◆ It may relate to rights

which do nOt yet exist,or which are not yet assignable(eeg◆ because the debtor has not

yet consented in a case where such consent is required)Or which have nOt yet been

acquired by the grantet rThis Article is nOt concerned with what an act of assignment

may cover but with the requirelmtents for an actual assignment.The several ingredients

are elaborated in subsequent Articles◆ The tiine when an assignment takes place is

covered in IH。 -5:114(When aSSignment takes place)◆

Bo  The existence of the right

The right mLuSt eXist before it can be transferred◆ This is obviouso lt is lnentioned in

paragraph(1)(a)only tO point up the contrast between the actual assignment一 the

transfer一 and the act of assignmente See IH。 -5:106(Future and unspecified rights)and

IH。 -5:114(When assignment takes place)◆
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C. The assignability of the right

The right must be assignable at the tiine when the transfer is to take place◆ On assign′

ability9 see IH。 -5:105(Assignability:general rule)。 An act of assignment can relate tO an

unassignable right and the transfer will then take place if and when the right becOmes

assignable,assuming all other requirements are met◆ See HI◆ -5:114(When assignment

takes place)◆

D.  Right or authority to assign

The persOn purporting to assign the right inust have the right Or authority to assign.

Again this requiremtent has to be satisfied at the tilrle when the transfer is to take place.

Norinally the creditOr will be the persOn lnaking the assignment but the fOrmula used in

paragraph(1)(c)covers cases where the creditOr acts through a representative and also

cases where sOme Other persOn is authorised by law to effect an assignment.For exalmple,

the law on the financial cOnsequences of divOrce inay provide that a spouse lnay be

Ordered by a court to assign certain rights tO the Other spouse◆ If the spOuse refuses tO

assign,a clerk Of cOurt inay be authOrised to effect the assignment on behalf Of the

recalcitrant spouse◆ See further IH◆ -5:111(Right or authOrity to assign)◆

Eo Assignee's entitlement

Paragraph(1)(d)answers a question which was left unanswered in the Principles of

European Contract Law◆ It adopts the same s01ution as is adopted in BoOk｀ ゾHI fOr the

transfer of cOrporeal mOvables.The assignee lnust be entitled as against the assignor by

virtue of a cOntract or other iuridical act,cOurt order Or rule oflaw to the trantter of the

right in question.This is Of particular significance if the cOntract conferring the entitle′

ment(for example,a cOntract of sale Of the right)is void or avOided◆ The assignment

then fallso See IH◆ -5:118(Effect of initial invalidity,subsequent avoidance,withdrawal,

terΠlination and revOcation)◆

F. Valid act of assignment

An entitlemtent is not enough◆ A person lnight be entitled under,say9 a contract or a

court order tO an assignment at somLe pOint in the future but that will nOt by itself effect a

transfer◆ There will in that situation have tO be a separate act of assignment to effect the

transfer◆ Of course,as already nOted,the luridiCal act conferring the entitlemtent inay

itself Operate as an inlinediate act of assignment◆ There will then be no need fOr a

separate act of assignment◆

iH.… 5:104
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G.  No requirement of preceding underlying obligation or entitlement

In lnOst cases an assignment will be rnade because Ofan underlying ObligatiOn tO Inake it◆

However,this is not an essential requiremtent under the present Articleo A person can

transfer a right tO anOther even if nOt Obliged tO do so,and it dOes nOt matter whether

there never has been an ObligatiOn Or whether there has been an ObhgatiOn which has

come to an end before the assignment◆ This is made clear by paragraph(2)which ex′

presses the salne idea frOm the Other point of view― that Of entitleinent◆ The assignee

must be entitled tO the transfer but the entitlemLent Can arise from the act Of assignment

itsell there dOes nOt need to be a prcccaj■ g entitlemtent◆

The effects Of the invalidity Or terlnination of the underlying obligatiOn(if any)are

regulated by IH◆ -5:118(Effect Of initial invalidity,subsequent avoidance,withdrawal,

terΠlination and revOcation)。

H.No need for separate act of assignment

Paragraph(3)makes it clear that there dOes nOt need to be a sq77atc aCt Of assignment一

that is,an act of assignment separate from a contract or otheriuridiCal act giving rise to

the assignee's entitleinent.The cOntract or other iuridical act which creates the entitle′

ment to the transfer may itselt and very Often willitse11 0perate as the act Ofassignrnent◆

The p01icy here is the same as in relatiOn to the trantter of g00ds under B00k VIH◆ An
“abstract"systettL,draWing a clear distinction between the ObligatOry and the transferring

aspect ot say9 a cOntract for sale,is nOt adoptedo lt will be a question of interpretation

whether a cOntract containing an undertaking tO assign is to be construed as operating as

an act of assignment or as requiring a separate later act of assignment◆

Io   Notice to debtor not a constitutive requirement

Paragraph(4)makes it clear that nOtice to the debtOr is nOt required to effect the transfer

Ofthe right frOm the assignOr to the assignee◆ However,as will be seen later,notice to the

debtOr plays a significant rOle in identifying a point in tiILe after which the debtOr is nOt

discharged by paying to the assignOr◆

In some legal systeris an assignment of a right is nOt validly cOnstituted unless and until

notice ofthe assignment has been given to the debtOr Or sOme other Overt act perforined,

such as entiv of the assignment in the assignor's accounting records◆ Failing such nOtice

or equivalent act the assignllent(1◆ e◆ the transfer Of the right)is Ofno effect◆ The persOn

attempting to assign the right relmains the creditOr.

There are two reasons for the apprOach adopted in the Article◆ The first relates tO the

question whether the nOtice requiremtent serves any useful purpOse◆ NOtice to the debtOr

is not equivalent tO public nOtice(for example,by registration),since it is visible only to

the debtOro While a requiremtent of nOtice may help to prevent a collusive ante′ dating of

an assignment lnade,for exarrlple,t00vercome insolvency rules governing unfair pre′
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ference,the date Of an assignment is rarely in question and can usually be established by

Other lneans◆ The secOnd,and inOre important,reason for onlitting notice as a consti′

tutive requiremtent is that it is iniinical to lnOdern receivables financing,which inv01ves

acts of assignment relating to a continuous strealn of receivables arising frOnl bOth pre′

sent and future cOntracts◆ In the nature Of things,future debtOrs cannot norinally be

identified at the tilne ofthe act Ofassignment.Moreover,in recent years there has been a

sharp mOvemtent,particularly in factOring operations,frOlrl notification to non′ notifica′

tiOn financing,also knOwn as invoice discOunting,in order tO avoid disturbing relations

between the assignor′ supplier and its customer,the debtOr9 and tO al10w the assignor to

c011ect in the debts On behalf Of the assignee◆ The use Of nOn′nOtificatiOn financing

depends heavily on the validity of the transfer of the debts frOnl assignor to assignee◆

Accordingly any requirerrlent of notice to the debtOr as a cOnstitutive elemtent Of the

assignment could seriOusly underlnine receivables financing generally and nOn′ nOtifica′

tiOn financing in particular◆

Jo COnSent Of debtor not nor「la‖y required

Paragraph(4)als0 1nakes it clear that the cOnsent of the debtOr is not required for an

assignment.There are,however,sOme cases where the cOnsent of the debtOr will have

effects On the consequences of an assignmente One exalmple is where there is a contrac′

tual prOhibitiOn of assignmento This will not make the right unassignable but,unless the

debtor cOnsents,it will preserve the debtOrt right tO pay the assignOr and obtain a good

discharge by sO dOing◆ (See IH。 -5:108(Assignability:effect of cOntractual prohibitiOn)

paragraphs(2)and(4)(a))◆

Notes

1◆   Because national systeⅡIs differ in their approach to assignment they alsO differ as to the

requiremtents◆ In countries,such as GERヽ任ANY,where prOperty law is characterised by

the abstraction principle,this will alsO apply tO assignments.In others,transfer of prOp′

erty is generally“causaP'and the same applies tO assignments of rights(see e.g.fOr

AUSTRIA,Koて ,o:αnd ttLcT, Burgerliches Recht I113, 116 ff).See the Notes to

IH。 -5:102(DefinitiOns)◆

2◆  On formal requirements for an act of assignment,see the Notes to HI◆ -5:110(Act Of

assignmentt formatiOn and validity)。

3.   In FRANCE and BELGIUM,where transfer of prOperty is in principle nOn′ abstract and

consensual and even implied in the underlying contract for assignment(see the mOde1 0f

para(3)Of the Article),the assignment is regulated in the CC in assOciation with the

contract inost frequently underlying it, namely the saleo ln Belgiunl, contemporary

dOctrine relects the treatlllent by the CC and nOw clearly distinguishes the prOprietary

aspect from the underlying contract,which can be Of any type,though the rule stands

that l° the act Of assignment can be merely cOnsensual(CC art.1690(1))and 2° parties

having contracted an assignment are presumed tO have fulfilled alsO the act of assign′

ment(general rule On transfer of prOperty in CC art。 1138)。 Notice to the debtOr is nOt

required lor the transfer Of property9 but fOr the obligational effects vis′ ′ゝvis the debtOr

I‖ .-5:104
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(CC art。 1690(2))and/or in relation to bOγ ttfidc aCquirers(CC art.1690(3)and(4),see

infra IH・ -5:121)◆ Belgian law On assignIIlent in general thus exactly corresponds to

IH◆ _5:104◆ BELGIAN law does nOt recognise a“ security ownership"in rights Of per′

fOrmLanCe Other than financial instrulnents.Ifthe right is not a financial instrulllent,it is

either an outright assignment(whether fiduciary or not)or a pledge(charge)(Cass。 17

0ctOber 1996,Foyer culturel de Sart′ Tilman,RW 1996′ 97,1395 obs Mo Eo Stο γttc)。 In

FRANCE an assignment of a right is treated as a sale of rights,only with a different

terminology(CC arts◆ 1689′ 1695 refer to“ tTanspoγt dc h cTCmcc")。 The general rules on

contracts and other iuridiCal acts apply to it,unless it is of a type to which some special

rule applies◆ It f01lows frOm these general rules that an act ofassignment is subleCt tO the

general requiremLentS Of consent,capacity,obiect and Ca%sα .It need not nOrlnally be in

writing and is nOt subieCt tO any other requirement as to form(except fOr transfer of

capital shares,which requires a writing under CC art.1865).Itis governed by the general

rules ofprOofby which a writing is required for transfer ofrights whose value is abOve an

amount fixed by decree(CC art◆ 1341)。 HoWever,acts of assignment differ from other

contracts trantterring property in that they also create a legal relatiOnship(Lcn dc dγ οjι

)

and in that the debtor must be informed of the assignment by way of notice(CC

art。 1690).It is wOrth noting that the debtor's consent is not required fOr validity(see

■宵
`/Simttγ

/Lcqπ ctιc,Les obligations9,1217,nOs。 1277 et seq◆ )◆
It is wOrth noting also

that acts ofassignment which are nOt subieCt tO notification(sip′ catiOn)have develop′

ed significantly in such cases as assignment of negotiable rights,assignment of profes′

sional rights to bank and credit institutions by a lnere bο rdcγ caπ (Loi Dailly of 2 January

1981:CMF art◆ L.313′33)and assignment fOr purposes of security(Law of23 December

1988:CMF arts.L。 214′lf):See■ TT`/S'7rbiCγ /Lcqッcttc,Les obligations9,1217,no。 1297

et seq◆ ).

4.  In the NETHERLANDS notice to the debtor is required in order for the assignment to

have any effect(CC art.3:94),though sustained criticism ofthis rule seems likely to lead

tO a change in the lawo See also ITALIAN CC art◆ 1262(1)◆ In GREEK law(see stathο ′

pοッ:οs,nOs◆ 203′ 206)the requirements for a valid assignment are:1◆ a contract between

the assignOr and the assignee(CC art.455)and 2。 the assignability of the right(CC

arts。 464′ 466 1ay down when the right is unassignable)◆ The assignELent COntract is

without further forinality valid between the parties,but for the assignee to acquire the

right against the debtor and third parties,there lllust be notification ofthe assignltent to

the debtor(CC art。 460)◆ In SCOTLAND notification to the debtor is required before

the assignment takes effect as a transfer of the right(McBγνdC,Law of Contract in

ScOtland,nos。 12.83′ 12◆ 100)◆ CZECH positive law is generally in accordance with the

content of the Article◆ See CC§ 524 as commented by Sυ cst物 /Jch歴物/Sttγου乙,OZ9,

663′ 666。 The contractuallnOdelis used and ca2sa is required(see CC§ §524。 2 and 495)。

However,if the assignment is to affect the debtor nOtification to the debtor is required;

the notincation must be made without undue delay(see commentary by Sυ cst物 /Jch′

Lざ物/Sk″ου乙,OZ9,664 and CC§ 526。 1)◆ In SLOVAKIA and POLAND neither the

consent of the debtor(respectively SLOVAK CC§ 524(1)and POLISH CC art◆ 509

§1)nor notification to the debtor are a prerequisite lor a valid assignment.However,

the assignOr is obliged to nOtify the debtor about the assignment.Under SLOVAKIAN

law9 if the assignor does not notify and if the assignee does not inform the debtor,the

assignment will not affect the debtor(see CC§ 526(1)).In PoLISH law9 until the

assignor inforΠls the debtor about the assignIIlent,the debtor is discharged by perfOrining
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tO the assignor,unless the debtOr knew about the assignment at the tilne of the per′

fOrmance(CC art.512).

ESTONIAN law and legal doctrine agree on the requirelllents for an effective assign′

ment similarly to the present Article(LOA§ 164;Varu1/Kul1/K6ve/Kaerdi(承 acdi),

V61a6igusseadus I,§ 164,nO◆ 4。 2).Generally neither nOtice to the debtOr nOr consent of

the debtOr is required◆ In Order tO protect the debtOr,it is provided that if at the tilne Of

perIOrinance of the obligation to an assignor,the debtOr is nOt and does nOt need to be

aware of the assignment,the debtOr is deemLed tO have perlorined the ObligatiOn for the

benefit Of the correct person(LOA§ 169(1))◆

In the SPANISH CC assignment is regulated Only in the fralmewOrk Of the sale cOntract

(CC arts。 1526′ 1536)but those rules are applicable tO all assignable rights(Lacγ ッぇBcγ′

dttο
"ld Rjυ

cγo HCmttldcて ,ElementOs I13,217).The requirements of a valid assignment

by the creditOr are in SPANISH law the samte as expressed in the cOnlinented articlei CC

art。 1112 provides that all the rights acquired via ObligatiOnL are able tO be transferred,

except for when there is a contrary provisioh established by the parties or when such

assignment is contrary to law;e◆ goin the CC the right tO alimOny(CC art。 151(1))or a

future inheritance(CC art。 1271(2))are non′ transferable rights.It is obviOus that the

transferred right has tO exist and the persOn whO is assigning mLuSt have a title to transfer

it(CC art。 1529:the seller is liable for the υcttι

“
nomini of the assignment).There is nO

requirement of notifying the debtor and the debtor's consent is not needed(Bcγ cουitえ
,

Comentarios:CC art◆ 1527).

In ENGLISH law a simple act Ofassignment,which may be merely an infOrmal nOtifica´

tion to the assignee that the right is assigned,Or an instruction to the debtOr to pay the

assignee,suffices tO effect an assignment in equity:see Chittν  On COntracts 129,no.19′

021◆ If the assignment is of a future right,an agreelmLent Supported by cOnoideration lnay

be required:Chittν  10c◆ cit◆ ,nos.19′027 etseq.A legal assignment,which will enable the

assignee to sue in the assignee's own nalne,requires formLalities under the Law ofProperty

Act 1925 s。 136:see Chittν 10c◆ cit.,nos.19′ 006 et seqo See generally Chittν  10co cit◆ ,

chap.19◆

In HUNGARYthe CC§ 328 pro宙des as f0110ws◆ (1)A creditOr is entitled to transfer the

right tO anOther persOn by contract(assignment)。 (2)Rights which are of a personal

nature and rights whOse assignment is not perinitted by legal regulatiOn cannot be

assigned◆ (3)「Fhe debtOr lnust be nOtified Of an assignment;the debtOr is entitled tO

tender perforinance to the assignOr before nOtificatiOn。 (4)Ifthe debtOr is notified by the

assignor,the debtOr is allowed tO tender perfOrinance only tO the new creditOr(assignee)

after nOtification;in the case Of nOtification by the assignee,the debtOr is entitled to

demand certificatiOn Of the assignment◆ In the absence Of certification,the debtOr is

entitled to tender perfoHnance to the persOn clailning to be the assignee solely at the

debtOr's Own risk◆ Under CC§ 329(1)an assignee is subrOgated to the Original creditor

thrOugh the assignment,and security rights alsO pass to the assignee◆ Under CC§ 329(2)

notification of the debtOr regarding assignment suspends the periOd Oflilllitation.Under

CC§ 329(3)a debtor is entitled to invOke against the assignee defences and rights Ofset′

off On the legal grOunds prevailing at the time of notificatiOno Under CC§ 330(1)the

assignor is liable as a security provider fOr the perlorinance of the debtOr's obligation to

the assignee,up to the value of the cOnsideration received in return for the assignment,

unless the assignor has assigned the right tO the assignee expressly as a nOn′ guaranteed

right Or has Otherwise excluded liability.CC§ 330(2)provides that Otherwise the prOvi′

lH.-5:104
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sions on contracts ofsale apply to assignments for consideration,while the prOvisions on

donations apply to gratuitous assignments◆ Under CC§ 331 if a right is transferred to

anOther person on the basis of a legal regulation or official order,unless otherwise

prescribed therein,the provisions on assignment are applied◆ In such a case,the liability

Of the previous creditor as a security provider is maintained only if so prescribed by a

specific provision◆

lH.-5:105:Assignability:general rule

(l)A‖ nghtS to performance are assignable except Where otherwise pro宙 ded by law.

(2)A“ght to performance which is by law accessory to another dghtis not assignable separately

from that“ ght.

Comments

A.The general rule of assignability

The general rule is that all rights to perforinance of an obligation are assignable◆
This is,

hOwever,sublect tO any rules of law which lirrlit or prohibit assignllent◆ For exalmple,

IH◆ -5:109(Assignability:rights persOnal tO the creditor)prOvides that certain rights of a

personal nature are not assignable◆ There lnay also be restrictions in national laws◆

II:ッstration l

H,a private individual,purports to assign all his future income and assets to A as

security for a loan◆ PrOceedings are brought in England to enforce paymtent◆ Under

English law the assignment is void as contrary to pubhc pohcy in that its effect is to

deprive the assignor of all means of livehhood◆ This overriding rule of English law

will displace the general rule of assignability.

There will often be lnandatory rules to the effect that certain types of accessory rights

cannot be transferred separately but only a10ng with the lnain righte

B.  Effect of contractual prohibition of assignment

The effect of a contractual prohibition of assignrrlent is dealt with in IH。
-5:108(As′

signability:effect of contractual prohibition)。

Co  Existing rights to future peFfOrinance

The rights which can be assigned need nOt be ilnmediately exigible.A rightto a payment

at some tirLe in the future can be assigned and this applies even ifthe paylnent still has to

be earned◆
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II;2stration 2

A colmpany9 C,has entered into a cOntract with E to cOnstruct a factOry,paylment to

be made in stages against architects'certificates◆ C may validly assign its rights tO

future paymtent although these are dependent On its execution of the contract

wOrks.

D. Conditional rights

A conditiOnal right can be assigned◆ The assignee will take it subleCt tO the conditiOn。

E.Accessory面 ghts

An accessory right is nOt assignable separately frOm the right tO which it is accessory◆ The
typical example Of an accessory right is a security right of a type which is dependent On

the primary right◆ It is(or other branches Ofthe law tO decide which rights are accessory

and which are nOt◆

Notes

All European legal systeⅡ ls recognise the assignability Of rights under existing contracts,

thOugh with exceptions,for exalrlple,where the assignment would be against public

pOlicy or where the rights are personal to the creditOr:Kё ιて,Rights OfThird Parties,nos◆

68∬◆A global assignment of future rights by an individual will in inOst systeⅡ ls be

considered cOntrary to public policy in that it deprives the assignor of future livelihOOd.

AlsOcOnsideredagainstpubhcp01icyinlnanyjurisdictiOnsaretheassignmentofsalaries

Of public Officers,such as iudges,and the assignment of disputed rights◆ The Article

requires effect tO be given tO any overriding mandatory rules◆

In CZECH law the first rule is exactly and expressly the samte.The assignment of civil as

well as Of cOnllnercial rights is still possible ifnOt Otherwise agreed between assignor and

the debtOr(CC§ 525。 2)。 In relatiOn tO a separate assignment of a right tO performance

which is by law accessory to another right,there is nO such express provision but the

applicable effective rule is the same,because by assignment of a right the appurtenances

and all rights attached are cx lcr transferred tO the assignee(CC§ 524。 2)。

Under ESTONIAN law claims fOr maintenance,claims fOr cOmpensation for damage

arising fronl a bodily iniury Or the death Of a persOn inay be assigned only if cOunter′

perfOrmance of equal ecOnOmic value is received in exchange fOr the assignment(LOA

§166(1))。

The DUTCH CC expresses the first rule but adds that the assignability of a right tO

perfOrmance may also be excluded by a contract concluded by the debtor and the

creditOr(art◆ 3:83)。 The same rules apply under GERMAN law and f0110w frOm CC

§398,see StaudingeF(′ BγSchc),BGB 120051,§ 398,nos。 34 et seq.For several excep′

tions see the nOtes to the f0110wing Articles.

In SCOTLAND the general principle is the assignability of any right to perfOrinance of

an Obligation,except where otherwise provided,as in paragraph(1)Ofthe Articleo Apart

I‖ .-5:105
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from statutory provisions on such lnatters as social security benefits,the main exceptions

tO the rule on assignability are alimentary provisions and rights strictly persOnal to the

creditOro See McBγ νdc,Law of COntract in Scotland,nOs◆ 12.14′ 12.39;G:ο ag αtt Hcn′

dcγson,The Law of ScOtlandH,nos。 8。 16 and 33:01◆

For the exceptions from the general rule of assignability in SLOミ ＼K law9 see especially

cC§ 525 and CCP§ §317 and 319(ioe◆ rights to perfOrmance that becOme extinguished

with the death of the debtOr at the latest,or rights the substance of which would be

changed by the assignment,or rights which could nOt be subieCt tO execution)。 Al′

thOugh any regulation of separate assignment of accessory rights is lacking,security

rights cannot be assigned by their nature.It is however apparently possible to assign

the right to perfOrmance withOut its appurtenances(ci Judgment ofthe Supreme Court

4 0bo 210ノ01;Supreme Courtゝ declaratory judgment Obpj 2ノ 99)◆

The SPANISH CC art.1112 provides that all the rights acquired via obligation are

transferable,except when there is a contrary provision established by the parties or when

such transfer is contrary to laⅥ r◆ There is nO express provision about separate assignment

Of an accessory right,but as the CC art。 1528 considers that when the principal right is

assigned,the accessory rights are assigned is well(because of the impossibility of separ′

ating those rights),it is logical that a separate assignment of an accessory right is not

possible in Spanish law(Nα υα7ο Pと Cえ,La cesi6n de crё ditos,114)◆ That is alsO the rule

when a right is transferred by the means of a subrOgation(CC art.1212)◆

In FRENCH and BELGIAN law the general rule is that all rights to performance of an

ObligatiOn are assignable,including monetary and nOn′ Inonetary obligations,condition′

al rights and disputed rights.However,the assignability Of rights is subleCt tO legal ex′

ceptions such as for rights to aliment or social benefits,salaries and in insolvency la恥
ァ
.

The effect of a contractual prohibition of assignment is expressly recognised in France

by statutOry law(Law NRE of15 May 2001)。 See吸〕宵
`/SimicΥ

/Lcqttιtc,Les obligations,

1217,no◆ 1278)。

In ENGLISH law generally rights are assignable unless they are personal,assignment is

fOrbidden by statute or the contract under which the right arises declares the right tO be

non′ assignable,though in the last case the assignment may still be effective as between

assignor and assigneeo See Chiιιν on Contracts,nos。 19′ 042-19´ 056.

Under POLISH law the assignability of a right to perforinance lmay be excluded by

statutory law9 a contract,or the nature of the obligation(CC art.509§ 1)。

In GREEK law(see stathopοッ:οs,no。 206)a right to perfOrmance is unassignable:(1)

when the right is not sublect tO attachment(CC art◆ 464);(2)the right,by reason Ofthe

nature of the perfOrmance,is personal to a particular creditOr(CC art.465),e.go a right

tO the perfOrmance of a certain task where the personal factor is predominant(such as

provision ofconfidential services)and(3)when the creditor and the debtor have agreed

on its unassignability(CC art.466)。
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IH.-5:106:Future and unspecified rights

(l)A future面 ght to performance may be the sutteCt Of an act of assignment but the transfer of

the right depends on its conling into existence and being identifiable as the right to which the

act of assignment relates.

(2)A number Of nghts to performance may be assigned withoutindi宙 dual speciAcauon if,at the

tirne when the assignmentis to take place in relation to them,they are identifiable as rights to

which the act of assignment relates.

Comments

Ao Future面 ghts

Difficulty has been experienced with the assignment of future rights一 that is,rights

which dO nOt yet exist as opposed to rights which exist but which are subleCt tO a tilne

restriction or a conditiOn◆ Future rights lnight,for example,be rights under cOntracts

which have nOt yet been cOncluded◆ There is a cOncern about the ecOnOIIlic effects On

the assignOr ofparting with future assets and pOssible rneans Of subsistence and a percep′

tion that an act Of assignment requires specificity of subleCt′matter at the tilne of its

making,coupled with nOtificatiOn to,or acceptance by9 the debtOr which is Often inl′

possible in the case Offuture rights◆ But the comttLerCial ilnpOrtance of receivables finan′

cing(1.eo the provisiOn of finance through the purchase 01 or 10ans On the security ot

rights tO paymLent and other rights tO perforinance)and the impracticability of requiring

rights tO be individually specified Or deterininable at the tilne of the act Of assignment

have led tO an increasingly general acceptance that an act Of assignment can cover future

rights and that the rights will then be transferred withOut the need fOr any new act of

transfer once they cOme into existence.At the international level this is manifested by

the 1988 UNIDROIT Convention on lnternational Factoring and the UN ConventiOn

on Assignment of RLeceivables in lnternational Trade◆ Under Article 5 0f the 10■ lner it

suffices that the rights are identifiable tO the assignttLent at the tilne they corLe intO

exlstence。

The present Article lnakes it clear that an act of assignment may relate tO future rights。

HOwever,the actual transfer depends On the right cOnling into existence and being

identifiable as the right cOvered by the act Of assignmento NO further act Of assignment

is required.The identifiability criterion need not be satisfied when the right cOrtes into

existence but must be satisfied befOre the right will be transferred◆

II協 sιγαιjο■ 1

C,a credit card issuer,obtains a large 10an frOm its bank,B,and agrees to assign

to B its future rights against cardh01ders tO a value nOt exceeding the amOunt of

the 10ano While this agreelnent is perfectly valid as a cOntract,it cannot effect a

transfer,since it does nOt provide the ineans by which the assigned rights can be

identified◆

IH.-5:106
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B.  Rights not individua‖ y specified

Paragraph(2)makes it clear that there can be an assignment of a bundle of rights,the

individual rights nOt being separately identified◆ This facility is important in practice◆

H[owever,the rights llnust be capable ofidentification as covered by the act of assignttlent

at the tilne when the assignment is to take place in relation to them◆

IIι%stration 2

S,a company supplying tilnber to tilnber merchants,enters into a factoring agree′

口tent with E a factoring colrlpany,by which S assigns to F by way of sale all its

existing and future rights to paymLent arising under sale cOntracts lnade or to be

mLade With S's cust01mers carrying on business in the United Kingdolm◆ This can

validly effect assignments,since in relation to any future right it can be ascertained

at the tille it colmes into existence whether it falls within the factoring agreeinent

as a receivable due frOm a United Kingdonl customLer Of S.

IIι%stration 3

S,a furniture manufacturer,supplies furniture to retail shOps and departinent stores◆

S agrees to sell to E a factOring company,such of its existing and future rights to

pay口tent as are listed in schedules frOm time to tilne sent by S to R There can be

effective assignments as to all rights so listed◆

Notes

The assignment of rights under future contracts has long been recognised in ENGLISH

and IRISH laws,which require identifiability but nOt specificity:Gο οdc,Conllnercial

Law3,676′ 677◆ Similarly in SCOTTISH law a future right is assignable but must be

defined:see McBγ νdc,Laヽ w of Contract in Scotland,no.12◆ 31◆ The samte position is

taken in the UNIDROIT Convention art◆ 9(1)(b))◆ HOWever,under ENGLISH law a

statutory assignⅡ Lent(Which enables the assignee to sue in the assigneeゝ own naine)is

cOnfined to the assignment of existing rights of which nOtice is given to the debtor。

Many jurisdictions have tended to be hostile to the assignment of rights under future

contracts,partly on the ground of want Ofspecificity and the fact that the rights cannOt

be``deterinined"at the tilne of the assignment,partly,in some cases,because Of the legal

rule that an assignment Of rights is not complete until notice has been given to the

debtor Or the assignment has been accepted by the debtor,which of course requires that

the debtor is identifiable.Though a number of systeⅡ ls now accept the principle of

assignability of rights under future contracts,there is divergence as to the tiine at which

the deterininability of the right is required tO be satisfiedo ln some systelrls it is sufficient

if the rights are deterininable at the tilne they come into existence◆

Thisis the position under AUSTRIAN law(OGH EvBl1969/15;JBl 1984,85;SZ 61/74;

18 April 1974,JBl 1975,654;OGH 4 March 1982,SZ 55/32170;for the assignment of a

bundle Of rights,which is valid if the single Obligations are deterininable,see OGH 26

June 2001,ecolex 2001,907)and the same is true of GERMAN law as regards transfers

(Kσ tぇ ,Rights of Third Parties,no◆ 82;Staudinger(′ Baschc),BGB[20051,§ 398,nos。 53

and 63)even ifthey take place for security purposes(B%schc,loco cit◆ ,nos◆ 60 etseq。 )but
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not as regards pledges(see cc§ 1280).The same is true for PORTUGUESE law(see

Bγ jιo,Factoring,54;Cγ istぉ ,Transmisslo Contratual dO Direito de Cr6ditO,313角 Lcitaο
,

CessIO de Cr6ditOs(2005),428f).In other systems the rule that the right must be

deterininable at the tilne of the assignment is retained,either expressly or thrOugh a re′

quirement of notificatiOn to the debtOr Or identifiability of the debtOr as a conditiOn Of

validity ofthe assignment.Thisis the positiOn in SCOTTISH law(McBγ νdc,Law ofCOn′

tract in Scotland,nOs.12.30′ 12。 31),DUTCH law(CC art。 3:84(2))and probably LUX′

EMBOURG law9 as regards ordinary pledges.In BELGIAN law9 the assignment offuture

rights is possible but will Only take effect when the right cOmes into existence◆ One hasto

distinguish l° the underlying cOntract,2° the act Of assignment,and the effect◆ The cOn′

tract can relate tO any future right which can be defined,the act Of assignttLent tO any

rights which can be identified,the effect tO any existing righto HOwever,a right which

has already arisen frolrl a contractual or nOn′ contractual relatiOnship is nOt seen as a

future but as an existing right(e.g.future rent due under a cOntract of lease)and an

assignment will thus have immediate effect◆ The position of CZECH doctrine is not cer′

tainly determined(see Sυ csιたα/Jch"&α /Sttγου乙,OZ9,663′ 664)and,at present,there is

no very established iuriSprudence On this question◆ The ESTONIAN LOA§ 165 requires

the right to be sufficiently defined“ at the tillle Of the assignllent''◆ As actual transfer,io e◆

assignment,depends On the right cOlrling into existence,this is underst00d as the require′

ment that the tights shOuld be sufficiently deined at the time they cOme into existence

(Varu1/Kul1/K6ve/Kaerdi(′ Kacdi),V61a6igusseadus I§ 165,nos.3.2,3.3.)。

FRENCH law does nOt in principle recOgnise the assignment of rights under future con′

tracts(see■ TT`/Si7rb;cγ /Lcqtttι c,Les obligations,no◆ 1178,butin the case Ofassignments

tO a bank Or Other credit institution the Lο :Dαサ:ιソOf 2 January 1981 allows delivery of a

memorandum(bο γdcγca%)identifying the accOunts transferred which can include ac′

counts from future Operations where the amOunt ofthe debt and the identity ofthe debt′

Or have nOt yet been determined(art。 1)。 A similar rule exists in DUTCH law in relatiOn

to a tilenピ pledge(CC art。 3:239(1),and see Vbr屁 轡3n"ld Rο ■rn,Chap。 4)but for oP

dinary pledges the requirement of nOtificatiOn to the debtOr lilnits the possibility of

assignment of future rights.In ITALY the prevailing view is that only rights arising out

Of existing contracts(including rights payable in the future)Inay be assigned(Bjanca,

Diritto ci宙 lelv 589;Pcγ ::71顧 C五 ,Cessione dei crediti,7 F See alsO Cass.90/4040)。 How′

evet there is a special regime for factoring(Law no。 520f21 February 1991 art。 3)which

perinits the assignment to the factOr Ofrights under future contractso See Basst,Factoring.

In POLISH[law there is no statutory provision in regard to the assignlrlent offuture rights◆

However,such a possibility is admitted by the dOctrine and judiciary(e◆ g◆ Supreme Court

2 July 2004,H CK 409/03,Pr.BankOwe 2005/6/5;Supreme Court 30 January 2003,V

CKN 345/01,OSNC 2004/4/65)◆ A contract ofassignment ofa future right has tO specify

a relatiOnship frOm which the future right will arise◆ On DANISH law On the assignment

Of pay nOt yet earned,of damages(or persOnal iniury and 10Ss Of dependency nOt yet

awarded,see Notes to HI。 -5.109(Assignability:rights persOnal to the creditOr)。

In SPANISH law,and even though sOⅡ Le previous doubts existed as to the tilne when

proprietary effects were produced(see for a summary G″ cia Viccntc,CCJC 2005,

1099 ff),the TS 6 NOvember 2006 inally has admitted the g10bal assignment offuture

rights as a proprietary device◆

AlsO in sLOミ＼KIA there is nO explicit legal regulatiOn Of the assignment of future

rights,but it is recognised by legal dOctrine and practice.CC§ 151c(2),which enables

IH.-5:i06
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the parties to put in pledge future Or conditiOnal rights,can be used by way ofanalogyo A

similar scheme is known in the suretyship guarantee in commercial relatiOns(Ccom

art◆ 304(2))◆

According to the prevailing view in dOctrine and jurisprudence in GREECE the sublect

Of an assignment can be a future right tO perforinance but the transfer of the right

depends on the identification of the right as far as its object and extent are concerned

at the tilne of its collling into existence(see in Georgiades and StathOpoulos(′ KTitiた os),

art。 455,no◆ 49;Kαγαたostts,Interpretation ofC市 il Code,art◆ 455,§ 1599。 24;A.R1471/

2000 EllDni 2001,701.See also the recent monograph ofGcο γgttcs,The assignment of

future receivables).

IH.-5:107:Assignability in part

(l)A Hght to performance of a monetary obligauon may be assigned in pa此 .

(2)A Hght tO performance of a non― monetary obligaJon may be assigned in part only li

(a)the debtor consents to the assignment;or

(b)the‖ ghtis divisible and the assignment does not renderthe oЫ igation signincantly more

burdensome.

(3)Where a Hght is assigned in pat the assignoris hable to the debtor for any increased costs

which the debtor thereby incurs.

⊂omments

A.General

The creditOr may not wish to assign the whole right but Only such part as is necessary to

achieve the cOInlnercial purpose Of the assignment◆ For exalmple,a cOmpany wishing to

bOrrow C 30 nRill10n fr01m its bank On the security ofa debt OfC 200 nRilllon Owed tO it by a

third party lnay want to assign to the bank Only such part ofthe debt as will provide the

bank with adequate security fOr the 10ano Silnilarly,a whOlesaler whO has cOntracted to

buy a quantity of fungible goods to be delivered in twO separate consignments to be

separately paid fOr and whO has Orders frOlllll tWO Sub′ buyers, each for half the tOtal

quantity91nay wish to assign the right tO the first cOnsignment to one sub′ buyer and the

right tO the secOnd to the other◆

Whether a right inay be assigned in part depends partly On whether it is a right tO

perfOrinance of a lnOnetary obligation Or a non′ Inonetary obligation◆

0 RJyts t。 77LOnCν

Paragraph(1)prOvides that a right tO performance of a mOnetary obligatiOn may be

assigned in part◆ Partial assignment of a right tO the paymtent of mOney does not usually

lead tO any practical difficulties, though it may expose the debtOr tO increased costs,

which under paragraph(3)the debtor wOuld be entitled tO recover(see cOmment B).
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II:%s試もtiOn l

L lends B C10 000◆

C10000◆ If B incurs

separate paymtents B

liability tO L◆

l‖。-5:107

L can assign to A the right tO C 4000 forining part of the

additiOnal bank charges as the result of having to lnake two

is entitled tO recover these frOnl L Or set theln Off against the

「り Rjyぉ 。thcγ thtt tO moncν

Where the right is tO perforinance 9f a non′ Inonetary obligatiOn the consideratiOns are

rather different.In the case ofa non′ inOnetary right it wOuld often be unfair tO the debtOr

to require a divisiOn Of the per10rinance,for this wOuld change the relatiOnship between

perfOrlnance and cOunter′perforlnance in a manner which cOuld prOve detrilnental to the

debtor and cOuld lead tO prObleⅡ Is if the assignee wished to terininate lor fundalmLental

non′performance◆ AccOrdingl私 paragraph(2)of the Article prO宙 des that a right to

perforinance of a nOn′ Inonetary obligatiOn lnay9 unless the debtOr cOnsents to the assign′

ment,be assigned in part only ifthe right is divisible and the assignment dOes nOt render

the ObligatiOn significantly llllore burdensOmte◆

I::2sλαιjοn 2

S contracts to sell 100 cOmputers to B,delivery to be made tO B in Hamburg in fOur

installnents Of 25 cOmputers each◆ B can assign to A the right tO delivery in IIanl′

burg Of One,tw0 0r three installnents,but cannot assign the right tO delivery Ofpart

Of an installnent,(or this wOuld require S to divide the perfOrinance ofan obligatiOn

which by its terins is indivisible as tO each installnent.It Πlight alsO,depending On

the facts,render the ObligatiOn significantly lnOre burdensOme to S◆

II:%sttαιjOn 3

F engages C to build a factOry,including a tool shed,fOr C 20 1nill10n,payable in

stage paymtents against architects'certificates. If F sells the t001 shed tO A fOr

C50 000 while retaining the rest ofthe factOry9 F cannOt assign to A its rights under

the cOntract as regards the tOOl shed,because the contract is an entire contract

under which Cも perfOrmance is indivisible◆

II:%stration 4

The facts are as in 11lustration 3 except that the cOntract allocates a separate price to

the t001 shed and stipulates that this is to become payable on cOmpletion Of its

construction◆ On selling the t001 shed F can assign its rights relating tO the cOn′

struction of the t001 shed◆

B.Secu面 ty or other accessory面 ghts

Assignment ofpart Of a right in cOnfOrmity with this Article carries with it a transfer of a

pro γαta share Of any security rights Or Other accessOry rights securing perfOrinance of the

debtOr's ObligatiOns(HI◆ -5:115(Rights transferred to assignee)and obhges the assignor

to transfer tO the assignee a prο  γata share Of all transferable independent rights
(IH。 -5:112(Undertakings by assignor)paragraph(6))。
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Co  Protection of the debtor

Fronl the debtor's perspective partial assignments have the disadvantage of bringing

exposure to the expense and inconvenience of lnultiple rights.The debtor is already

protected to some extent by the prOvision in paragraph(2)to the effect that a nOn′

monetary right,even if Of a divisible nature,cannot be assigned without the debtor's

consent ifthat would render the Obligation significantly lnOre burdensomte to the debtor。

Paragraph(3)of the Article gives further protection by prOviding that where a right is

assigned in part the assignor is liable to the debtor for any increased costs whiCh the

debtor thereby incurse

A risk arises where the right as a whole is disputed,in which event the debtor,having

pleaded and called evidence in one case,would face the burden Of dOing so all over again

in subsequent proceedings,with the danger Of cOnflicting decisions,the debtor's defence

being upheld in One case and releOted in another◆ For these types of case the debtor's

pFOteCtion must be found in the applicable procedural law◆

Notes

1◆   Divisible rights are assignable under the laws of mOst Mellllber States of the European

Union.In the ITALIAN CC partial assignment of credits is provided for in art◆ 1260(2)。

There is nO special statutory rule for partial assignments under DUTCH law9 but partial

assignments have been explicitly recognised in case law:see HR 19]Decelttber 1997,

NedJur 1998,690(Z%j亀 ,cst/F″ ncss)and furtherヽ たγhagn"ld Rο ηgn chap.8◆ The

situation is the same in CZECH and POLISH law,where there is no express provision

淵∬箕』轟よ出霊北属腸蹴れ」,留精協∬常S:l胤
is no explicit statutory rule a1lowing partial assignment under GREEK law,but the

奪器籠1篇1鍋盤LIttξ:ぶ槻鵠犠笠こlli滞,聯
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rule,deri宙 ng frOm the principle of good faith(see staudinger(′Bttchc),BGB 120051,

§398,nO◆ 46)and GREEK law is understood tO require that the assignment should nOt

be detrimental to the debtor: Gcο γgttcs, 409,nO◆ 16; Georgiades and Stathopoulos

(′Kritiた οs),art.455,nos.44′ 45。 Similar arguments have been made in PORTUGAL

(Cγistas,Transmissao COntratual do Direito de Cr6dito,219)◆ There is nO regulation Of

assignability in part in SLOVAK law;although disputable,partial assignments are widely

recognised by the courts(see e.go Judgement Of the Supreme Court 4 0bo 210ノ 01;

Supreme Courtt declaratory judgement Obpi 2/99-assignment of ancillary accessories
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tO a claim)◆ In scoTTISH law the assignability of divisible parts of a right tO perfOrm′

ance of an obligatiOn is recognised(McBり dc,Law of COntract in ScOtland,nO。 12.33)◆

In ENGLISH law there cannot be a legal assignment of part Of a debt,but an equitable

assignment is possible.Sё e Chiι tν On Contracts 129,no◆ 19′ 014.

No specific rules are prOvided On the partial assignability Of a right in the SPANISH CC.

However,regarding mOnetary obligatiOns,as they are by nature divisible,a partial as′

signment is always possible◆ When the Obligation is non′ Inonetary9 it is usually cOnsider′

ed that it is not assignable in part either because Of the impOssibility Of dividing the

ObieCt Of the ObligatiOn,or because assigning it in part without the debtOr's cOnsent

wOuld make the Obligation more burdensOme for the debtOn(For discussion see Nα υαrο

P`Tcぇ ,La cesi6n de cr6ditOs,352)◆

In FRANCE transfer ofrights ELay be partial,in which case the assignor and the assignee

(or the assignees)Inay receive paymLent depending on the circurrlstances and unless

Otherwise agreed by the parties,without any right of preference for the assignor(See

■宵
`/Simlcγ

/Lcq%cιιc,Les obligations9,1128,nO。 1290)。

lH.-5:108:Assignability:effect of contractual pFOhibition

(l)A COntractual prohibiJon of,or restHcuon on,the assignment of a面 ght does not affect the

assignability of the right。

However,where a right is assigned in breach of such a prohibition or restriction:

(a)the debtor may perform in favour of the assignor and is discharged by so doing;and

(b)the debtor retains a‖ ‖ghts of set¨ off against the assignor as if the」 ght had not been

assigned.

Paragraph(2)does nOt apply if:

(a)the debtor has consented to the assignment;

(b)the debtor has caused the assignee to believe on reasonable grounds that there was no

such prohibition or restriction;or

(C)the assigned“ ght is a dght to payment for the provision of goods or seⅣ ices.

(4)丁 he fact that a rightis assignable noヽvithstanding a contractual prohibition or restriction does

not affect the assignor's liability to the debtor for any breach of the prohibition or restric…

tion.

Comments

Ae Conflicting interests

Where a cOntract contains a clause prohibiting the creditOr frOm assigning rights under it

two conflicting interests inllnediately cOme into play。

One interest is respect for freedOn1 0f cOntract and party autonomy.A cOntractual pro′

hibitiOn shOuld in principle be respected.The debtOr may have good conllnercialreasOns

fOr inserting a no′ assignment clause◆ In the first place,the debtOr may not wantto have

to deal with an unknOwn creditOr whO Inay be rnOre severe than the assigno■ Secondly9

the debtOr may wish to avOid the risk OfOver100king the nOtice ofassignment and paying

I‖ 。…5:108

′θ33



l‖ .-5:108 BοοたI11 0 Chaptcr 5i Changθ  ο√ρartiθ5

the assignOr9 in which event there would be a risk of having to lnake a payrrlent or give

Other perfOrlnance a second tilne,to the assignee.Thirdly9 a debtor who expects to have

continued mutual dealings with the creditor will wish to preserve the right of set′ o亀 a

right which would be cut off as regards cross′ rights arising after receipt of notice of

assignment.Fourthly,the assignee inay be incOrporated or have its principal place of

business in a luriSdiCtion whose lega1 0r tax regillle is unfavourable to the transaction◆

There is,therefore,an argument for saving that an assignment in breach of a no″ assign′

肛Lent Clause should be ineffective,whether the contract contains an outright prOhibition

or restricts the creditor's right to assign,e.g◆ by requiring the debtor's consent◆

The other relevant interest is in the free alienability of assets.Rights to perforinance Of

Obligations,particularly monetary obligations,are ilnportant assets◆ The marketability of

monetary rights is of enorinous practical and ecOnOnlic importance◆ In relation to the

transfer of rnOvables it is a widely accepted principle,adopted also in these rules,that

contractual prohibitions or restrictions do not affect transferability.The marketin lnOne′

tary rights is nO less important today than the inarket in corporeal movables。

The laws ofthe Melmber States differ in the effect they give to anti′ assignment clauses◆

Bo  Balancing the interests

There are various ways in which the interests in freedOn1 0f cOntract and the interest in

the alienability ofassets can be balanced◆ C)ne wab adopted in the UNIDROIT Principles

(art。 9。 1◆ 9)and tO a mOre limited extent in the Principles of European Contract Law

(art。 11:301)is to diStinguish between monetary rights,Or sOme monetary rights,and

Other rights and to allow the first to be more freely assignable than the secOnd,in spite Of

y轟  書覆麟繊書鮮 撤聾
categories of monetary rights or even exclusively tO InOnetary rights◆

押 H幣 聾 器  量 Il il 種 : 髪

transferable(thus recognising fully the interest in alienability)While pro宙 ding that the

debtor can Obtain a good discharge by perfOrining to the assignOr(even althOugh the

整 婆 喜 I整 嘉 墨 1:I 事 藤 蔦 ‖ 基 :菫 書 聾

X墨聾響   整打  :
押携      芸

the protection ofthe debtor do nOt prevent the debtor frOm consenting to,or acquiescing
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in,the assignllent and paying the assignee,shOuld the debtOr wish to dO sO◆ The debtOris

perinitted,but nOt Obliged,tO pay the assignOr◆ The nOtiOn that the debtOr can Obtain a

g00d discharge by paying someone whO is nOt the creditOr is perhaps strange at first sight

but it is nOt unfaΠ liliar in this cOntext◆ It is widely recOgnised,fOr example,that a debtOr

who has nOt been nOtified Of an assignment and does nOt know ofit can Obtain a good

discharge by paying the assignor◆  This is the positiOn under these rules alsO(see

IH◆ -5:119(PerfOrmance to person who is nOt the creditOr))。

A practical advantage Of the solutiOn adopted here is that the assignee becOmes the

h01der Ofthe right as soon as the assignttLent takes effect and,as a result,is prOtected fr01m

the assignOr's creditors s0 10ng as the right cOntinues to exist◆ Once the debtOr pays the

assignor and is discharged the assignee can recover the proceeds frOm the assignOr on the

basis of uttuStified enrichment◆ The assignOr has been enriched by receiving a paymLent

which discharges the debtOr and therefOre causes the assignee to suffer a cOrresponding

disadvantage.The question of priority in the prOceeds after the right is extinguished by

perfOrmance is dealt with in a later Article(IH。 -5:122(COmpetition between assignee

and assignOr receiving proceeds))in a way similar to that employed in article 24 of the

United Nations Convention on the Assignment of R、 eceivables in lnternational Trade.

The assigneet claim tO the proceeds has priOrity over competing claims,such as the

clairns Of the assignOr's creditors,s010ng as the prOceeds are separately identifiable in the

assignor's funds.There is a particular need tO prOtect the assignee in this situation

because the assignee cannot obtain prOtection in the nOrmal way by nOtifying the debtOr。

The assignee is helpless tO prevent the debtOr frOm paying the assignOr◆ The fact that the

debtor is al10wed tO pay the assignOr and thus Obtain some benefit from the contractual

prOhibitiOn shOuld nOt preludiCe any lnOre than is necessary the pOsition of the assignee

in relatiOn to the assignor and the assignor's creditOrs◆

Co  Exceptions to rule that debtor can perforin to assignor

The general rule stated in paragraph(2)is(or the prOtection of the debtOr.There is

therefOre nO need fOr it ifthe debtOr has cOnsented to the assignttlent and no justificatiOn

fOr it if the debtOr has llisled the assignee into believing that there is nO prohibitiOn Or

restrictiono Exceptions(Or these situations are provided in paragraph(3)(a)and(b)◆

A further exception is provided in paragraph(3)(c)◆ This applies a special rule fOr“ trade

receivables",a rule which is nOt fOund in the laws Ofthe Member States but which has

been adOpted in a number Of international cOnventions and alsO thrOughOut lnuch of

NOrth AInerica◆ It is iustified by a different cOnsideratiOn一 the interest in enabling

“trade receivables"tO be used a sOurce Of finance◆ In this case tOo the assignment is

comLpletely effective and the debtOr whO has been nOtified Of the assign∬ Lent must pay

the assignee.This exception is particularly necessary where the assignment relates tO a

continuing stream offuture debts,fOr exalmple,by a supplier tO a factOr under a factOring

agreemLent◆ In this type Of arrangemtent it is manifestly impOssible tO expect the factOr tO

scrutinise the individual cOntracts,which lnay run into hundreds,in Order tO see whether

these cOntain a provision against assignment◆ Even where,as will usually be the case,the

contract is a standard′ terin contract which dOes nOt emLbOdy such a prOvision,the assign′

I‖ 。-5:108
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ee who exanlines one such contract cannot be sure that the assignOr will not at some

stage change the terms withOut nOtincationo so paragraph(3)(c)allowS the assignment

tO take effect where it is an assignment of a right to payment for the prOvision ofgoods or

serviceso ln accordance with the nOrinal rule,the debtor can invoke against the assignee

the defences and rights of set′ off allowed by IH◆ -5:116(Effect on defences and rights of

set′ off).This exception is confined to the assignrrlent of rights to the payrnent of money

fOr the prOvision ofgoods or services;for it is in the field ofreceivables financing that the

no′ assignment clause typically creates probleⅡ ls◆ The exception in paragraph (3)(c)

represents a response to corrllnercial needs which is steadily gaining acceptance◆ See,for

example,the American Uniform Commercial Code,Re宙 sed Article 9,section 9′ 406

(d);the 1988 UNIDROIT Convention on lnternational Factoring,Article 6(1);and the

UN Convention on the Assignment of Receivables in lnternational Trade(2001),Ar′

ticle 9◆

De  Right rnay be non‐ assignable for another reason

The Article deals only with the effect of a contractual prohibition Or restriction on

assignment◆ It is only such a prohibition or restriction which is denied effect by paragraph

(1).Ifthe right is nOn′ assignable by law for another reason it will remain nOn′ assignable◆

For exalmple,a right lnay be nOn′ assignable by virtue of the following Article on the

ground that perfOrinance would be so personal to the creditor that the debtor could not

reasonably be expected to render perforlnance to anyone else◆ The rule in paragraph(1)

wOuld nOt render such a non′ assignable right assignable lmterely because it had been

reinfOrced by a contractual prohibition◆

E.  Assignor remains liable to debtor for non‐ perforrrlance of obligation

The overriding of contractual prohibitions or restrictions does nOt affect the assignor's

liability to the debtor for nOn′perforlnance of the obligation not to assign,a point made

clear by paragraph(4)◆

F. Assignments in secunty

Paragraphs(2)and(3)of thiS Article do nOt apply to assignments in security of rights to

the payment of moneyo See IX◆ -2:301(Encumbrances ofright to payment of money)◆

Notes

1◆   The effect of a no′ assignment clause on the assignee's rights against the debtor differs

frOm country to country.UndertheITALIAN CC art。 1260(2),a nO′ assignment clause is

ineffective as between assignee and debtor unless it is proved that the assignee knew of

the clause at the tilne of the assignlnent,and the position is silnilar under GREEK law,

CC art。 466(2)(though with a different al10cation of the burden of pr00f),and POR′
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TUGUESElaw:CC art.577(2)。 The ESTONIAN LOA§ 166(2)′ (3)clearly States that a

no′ assignment clausc has no effect towards other persons.Under SPANISH law a prO′

hibition against assignment is generally cOnsidered to be ofnO effect against an assignee

except where the assignee acts in bad faith(Dた ぇ′Picαぇo,Fundamentos H,813),butsome

authors consider that even an assignee whO took the right without knOwledge Ofthe nO′

assignment clause cannot assert the right against the debtor unless the latter consented

tO the assignment(Pan協 ic6n,Comentario,1023).The case law affords as unique pre′

cedent the TS 26 Septelmber 2002,which implicitly grants efficacy to the prOhibitiOn of

assignment(Commentary byl隆 iga COpo,RDBB 2003,281 ffand by Cγ %ぇ Mογcno,CCJC

2003,915 ff)。 The pOSition in ENGLISH law is thOught to be that an assignment is

effective as between assignor and assignee despite a prohibition on assignment: see

Chittν  on Contracts,no.19′ 045。 In one case it was held that an assignment in breach

Of a prohibitiOn against assignment was wholly void(HcLιtt Scc″ itics Ld.υ o Hcγtfod′

shiγc Cο%nり Cο%ncil[197813 All ER 262),butsince the case cOncerned only the question

whether the assignee could recover from the debtor the ruling went beyond what was

necessary fOr the decisiOn,and a subsequent cOnllnent on the case suggesting that the

debtor cOuld nOt validly prOhibit the assignor from disposing ofthe sunls paid to it by the

debtor(Gο οdc,“ Inalienable Rightsr')received sympathetic consideration by the House

OfLords in Lindcn Gardcns TT%sι  Ltdo υo Lcncsta Sttr Dispο sαls Ltd。 [19941l AC 85,104,

thOugh it was nOt found necessary to decide the point◆ Subsequent cases have held that

an anti′ assignment clause dOes nOt prevent the assignor holding any proceeds received

frOm the debtor On trust for the assignee,and ifthe debtor has nOt paid itrnay be that the

assignee can force the assignor to sue on the assignee's behall See Don King PTο d2ctions

lnc υ。り陶γγcn p001l chap◆ 291;B″ b″os TTttι Cο。り。B御たofZamaα 2oo刊 EWCA C市

148,[20071 l Lloydゝ Rep 495◆ However,it is likely that the debtor may refuse to re′

cognise a prohibited assignltent and can rely on set′ offs that arose even after it had been

nOtifiedo There is nO exception for receivables in English law but one was reconllnended

by the Law Commission in its Report on Company Security lnterests(Law Com 296,

2005),para。 6。 73.In SCOTLAND no′ assignment clauses are held effect市 e:Jαmcs SCOtt

Ltdo υ。

～

ο::ο Eγlinccγ ing Ltd。 2000 SC 228;McBγ νdc,Law of Contract in Scotland,

nO.12.38。 NORDIC law fully recOgnises the validity and effectiveness ofa no′ assignment

clause宙 sぬ′vis the debtor(Ussing,Aftaler3,229),as does DUTCH law(CC art。 3:83(2))

except in the rare case where the debtor led the assignee to believe that the right was

assignable and the assignee relied in good faith and reasOnably on the debtor's statemLent

Or Other cOnduct(CC art。 3:36)。 In FRANCE it has been held that,since the assignee is

not a party to the cOntract containing the no′ assignment clause,the assignee is not

bOund by such clause and can Obtain paylrlent frOm the debtOri Cass◆ com。 21 Novelmber

2000,D。 2001,p◆ 123,obs◆ 力 :脅ic Aυcna′ Rοb″dcι )。 However,the principle of the va′

lidity ofa no′ assign∬Lent Clause and the effect ofa cOntractual prOhibition of assign∬ Lent

is expressly recOgnised in a statute enacted on 15ヽ 4ay 2001(Law NRE“ sガ Ics nο ッυcIIcs

γιgtι ttι
jοns`conοmjqッ cs")。 See巧砲TTご /Simttγ/Lcq2cttc,Les obligations9,1218,no.1278.

LUXEMBOURG law has nO express provision corresponding to the present Articleo ln

POLAND some authors nlaintain that a no′ assignment clause is effective towards other

persons even ifthey act in good faith(see:Cひ Ch6γsた,,ZobowiaZania,360).Undoubtedly,

as provided in CC art◆ 514 with respect to clailns verified in writing,the prOhibition of

assignment is effective towards an assignee acting in bad faith.In SLOVENIA a no′

assignment clause prevents assignment in civil law relatiOnships even against the third

l‖ .-5:108
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party.In comlrlercial relatiOnships such a clause has nO effect.See LOA§ 417(2)and

(3)◆ The basic rule under GERMAN law is the effect市 eness of a no′ assignment clause,

see CC§ 399.But Ccom§ 354a establishes a particular rule fOr monetary claims under

conllnercial contracts, which remain assignable; but the debtor is protected as in

IH。 -5:108(2)◆ In SLOVAKIA a contractual prohibition Of assignment is detrimental for

a valid assignment of rights pursuant to CC§ 525(1)(“ It is impossible tO assign a claim

in breach of a contractual prohibition")。 This would affect also an assignee in good

faith.

In AUSTRIA the rules On cOntractual prohibitions Of assignlnent have recently been

changed.The new CC§ 1396a prOvides that with Πlonetary obligations between parties

whO are nOt consumers a contractual prOhibition of an assignment is only valid ifit has

been individually negotiated and does nOt considerably worsen the position of the

creditOr◆ Besides that the prOhibitiOn is only of relative effect:if the right is transferred

despite a prohibition the transfer is still effective even if the assignee knew of the

prOhibition and withOut the assignee becoming liable tOwards the debtor(see CC

§1396a(3))◆ CC§ 1396a is,hOwevet not applicable if the obligation is non′ monetary

Or if a cOnsurLer iS involvedo ln such cases it is一 in parts一 still argued that a cOntractual

prOhibition of assignELent has an absolute effect(see Koぇ jο;and l%セ lscγ ,Btrgerliches

Recht H13,119).Under AUSTRIAN law there alsO exist statutory prohibitions ofassign′

ment(e.go CC§§1070,1074,ConsPrOtA§ 12,EO§ 293(2))。 In CZECH law there is

express legal prOvisiOn stating that an assignment is not possible if it wOuld violate an

agreement made with the debtor(CC§ 525。 2)。

In so far as the Article denies effect to no′ assignment clauses in assignments of recei′

vables it follows the apprOach first taken in what is now section 9-401(1)(b)of the

AMERICAN UCC and in art。 6(1)of the uNIDROIT Factoring COnventiono A similar

approach is also tO be fOund in lnany of the Canadian Personal Property Security Acts

(e.go Saskatchewan PPSA 1993 s.41(9))◆ BELGIAN doctrine nOw clearly distinguishes

the questiOn of the validity of the nO′ assignment clause under the law of obligatiOns

from the effect of the clause in relatiOn to the debtOr and under property laⅥ r◆ As a right

to perforinance has n0 0ther existence than its“ ilnmaterial"existence between creditOr

and debtor,any restriction validly contracted between creditor and debtor will autOma′

tically and necessarily have effect crga οttncso A no′ assignment clause will however be

sirnply invalid,alsO between the parties,if the party who stipulated it has nO legitilnate

interest in doing so◆ Stricter rules will apply to the validity of such clauses relating to

shares in cOlmpanies◆ The rule ofpara(4)is therettore an ilmpossibility under Belgian law:

either the clause is invalid,also between the parties,or it is effective crga οmncs,sublect

Only tO the prOtection of an assignee as under para。 (2)(a)and(b)of the Article.

IH.-5:109:Assignability:rights personal to the creditor

(l)A nght iS not assignable if■ is a‖ ght to a performance which the debtor,by reason of the

nature of the perforrrlance or the relationship behveen the debtor and the creditor,couid not

reasonably be required to render to anyone except that creditor.

(2)Paragraph(I)doeS nOt apply if the debtor has consented to the assignment.
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⊂omments

lH。 -5:109

A. Rights personal to the creditor

In a sense,every assignment of a right changes the debtOr's position in some degree◆ The
debtor has tO perfOrin in favour Of a different person,and that persOn inay have a lnore

stringent attitude towards enfOrcemtent of rights than the Original creditOr.That by itself

is not a sufficient consideratiOn to prevent the assignment◆

There are,hOwever,rights which by the nature Of the sublect′ matter or the relatiOnship

between the parties are personal to the creditOr,sO that it wOuld be unfair tO expose the

debtor tO an obligatiOn to perforin to an assignee.Different legal systeⅡ ls have different

forinulatiOns of the principle underlying this cOnception.Under sOme the rule is stated as

being that rights tO perforinance under persOnal contracts,or contracts(or personal

services,are not assignable;in Others that a right cannOt be assigned if this wOuld sig′

nificantly alter the nature Or content of the perfOrlnance or render counter′ perforinance

less likelyo All these fOrmulatiOns would appear to be encOmpassed by the rule embOdied

in this Article,since they all presuppose that the identity of the original creditOr is

ilnportant to the debtOr.The typical exalmple given of an assignment that would lnateri′

ally increase the burden Or risk on the debtOr is one which relates tO the assignment of

rights under an insurance policy covering goods which the assignor is selling tO the

assigneeo Since the persOnal character Of the insured is lnaterial to the insurer's risk,tO

al10w an assignment would be tO expose the insurer to a risk of a kind different from that

which it had agreed to accepto This is a factor indicating that the benefits Of the insur′

ance policy are intended tO be persOnal to the insured◆

Iι協stratiOn

P agrees to publish a bOOk W is writing.An act Ofassignment by P tO A Of P's right

tO call fOr the b00k frOm W is nOt effective to assign the right,since the character

and reputation of the publishing house are rnatters of irnpOrtance to an authOr and

the publisher cannot be changed withOut the authOr's cOnsente

An emp10yer's right tO perforinance under a cOntract of emp10ymtent alsO falls intO the

category of nOn′ assignable rights,since for bOth parties the relatiOnship is a personal one

which dOes nOt in principle perinit substitution of a new party as creditOr without the

consent of the Other party to the contract◆

Where an act of assignment is ineffective to trantter the right because of the present

Article the intended assignee will nOrinally have the right tO recover dalmages from the

intending assignor for nOn′ perforinance of the Obligation to assign◆

Bo  Mandatory rules

Independently of this and the preceding Article,Overriding mandatory rules may render

a purported assignment ineffective.
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Notes

In GERヽ任AN law a right cannot be assigned if the effect wOuld be tO alter the substance

Of the debtOr's performance(CC§ 399)or if the right is personal tO the creditOro The

position is similar under BELGIAN,FRENCH,LUXEMBOURG,GREEK(CC art.465),

ESTONIAN,SLOVENIAN(LOA§ 417(1))and DUTCH la_Similarly the ITALIAN

CC art。 1260(1)expressly excludes the assignability of rights which are Of a strictly

personal character such as alimentary rights(CC art。 447(1))。 These are cOnsidered tO

include rights where perorinance in favour of the particular creditor is Ofilnportance to

the debtOr,such as rights under an insurance policy or a cOntract of emp10yment.ENC)′

LISH law t00 dOes nOt recognise the validity Of an assignment of rights persOnal to the

creditor,e◆ g.the benefit of an author's cOntract to write a book Or the assignment of a

mLOtOr insurance policy:TTcitcI,The Law of Contractll,nOS。 15′ 051-15′ 057◆ SCOTTISH
law is the salne:McBγνdc,Law ofContractin Scotland,nOs◆ 12。 36′ 12◆ 41;cfdiscussion in

AndcrsOn,nos.2◆ 34′ 2.46◆ DANISH law dOes nOt allOw assignment of wages and salary

not yet earned and Of clailns fOr dallllages for personal ittury and 10Ss Of dependency,

which have nOt yet been awarded Or recOgnised,see υOn Eν bcn α.ο 。39∬◆POLISH law

provides that a clailn cannot be assigned if this wOuld be incOnsistent with the nature Of

the ObligatiOn,CC art◆ 509(1)(eo g◆ where the nature Ofthe perfOrmance is such thatitis

personal to the creditOr)◆ In AUSTRIA(deriving frOm CC§ 1393 second sentence)the

right tO personal wOrk and services under an employment cOntract or the employee's

right tO h01idays are nOt assignable(see Kozio1/Bydlinski/B011enberger(′ Nczmaνγ),

ABGB2,§ 1393,no 3)。 Underthe CZECH CC(§ 525(1)),firstly9 an assignment is not

possible if the right comes tO an end nO later than upon the creditOr's death Or if the

content of the right wOuld be changed by a substitution of the creditOr and,secondly9

there is expressly added that it is not possible tO assign a receivable ifit cannot be rnade

SubiёCt tO the executiOn ofaludgmento SLOVAK law is tO the same effect(CC§ 525(1))◆

The restriction relating to a possible change Of content of the right,accOrding to case

law,is applicable Only tO rights to perfOrinance which are by their nature personal to the

creditOr and the assignment of which inight preludice the debtor's position(See Judg′

ment ofthe Supreme Court 4 0bo 210/01)。

Strictly persOnal rights are non′ transferable in SPANISH law9 due tO their special char′

acter inι %itッ pcrsOnaco Although the CC does nOt have an express rule On the matter,this

result may be inferred frOm the legal nature Of assignment which is nOt compatible with

any change Of the legal cOntent of the cOntract(Naυαl『ο Parcぇ ,La cesi6n de cr6ditos,

HO)◆ An example of a personal right that is not assignable is a right tO aliment,except

when itis Overdue and the right tO sue is assigned(CC art◆ 151(1))◆ The debtOr's cOnsent

may validate an assignment of a right Only when the persOnal character dOes nOt stem

from a legal prOvision(otherwise,the credit is nOn′ transferable by the CC art。 1112),but

either frOm the terins Of the obligatiOn Or from the non′ fungible nature of the perforin′

ance to be made.
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IH.-5:l10:Act of assignment:forination and va‖ dity

IH。 -5:l10

(l)Su覇OCt tO paragraphs(2)and(3),the rules of Book‖ on the formaJon and validity of con‐

tracts and otheriu面 diCal acts apply to acts of assignment.

(2)The rules Of B9ok lV.H.on the formauon and validity of contracts of donauon apply to gra‐

tuitous acts of assignment.

(3)丁 he rules of Book IX on the formauon and validity of secu面 ty agreements apply to acts of

assignment for purposes of secu面 ty.

⊂omments

A. Application of general rules

An act of assignment will be a cOntract or other iuridiCal act◆ The general rules on

contracts and other iuridiCal acts apply tO it,unless it is of a type to which sOme special

rule applies◆  It follows frOnl these general rules that an act of assignment need not

normally be in writing and is not sublect tO any Other requirement as to fOrm◆ It may

be proved by any rrleans,including witnesses◆ In practice,contracts or other iuridiCal acts

by which rights are assigned are allnOst invariably in writing but there is nO need to

embOdy this as a generallegal requiremento Later Articles give adequate protection to the

debtor◆

B. Gratuitous assignttlents

The policy cOnsiderations which iuStify special rules fOr the fOrmation and validity of

contracts of donatiOn(dealt with in the later Part IVH◆ on DOnation)also lustify Such a

requirement for gratuitous assignments◆ Paragraph(2)therefore applies the dOnation

rules by reference.

C.Assignments for purposes of secu面 ty

The same applies tO assignments(or purposes of securityo The special rules(Or security

agreelnents,dealt with in BOok IX(PrOprietary securities),are therefOre applied◆

Notes

1.  The UN Convention has no substantive rule but provides in art◆ 8 that an assignment is

valid as tO fOrm ifit meets the fOrmalrequirements either ofthe law ofthe State in which

the assignor is located or Of the applicable law by virtue Of rules Of private international

la_The UNIDROIT Factoring Convention does nOt prescribe any forlrlal requirelnents

fOr the assignment of receivables but is confined to assignments of which nOtice in

writing is to be given tO the debtOro The laws of mOst cOuntries of the European Union
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do not have formal requirelmLentS for the validity of a nOn′ gratuitous act of assignment of

rights as between assignor and assignee.These countries include AUSTRIA,BELGIUM,

ENGLAND,GERMANY(where it does nOt depend on nOn′ gratuitousness),GREECE,

ITALY,LUXEMBOURG,PORTUGAL,SCOTLAND,SLOVENIA,SPAIN and the NOR′
DIC countries◆ In the NETHERLANDS an assignment and a pledge are always required

tO be in writing signed by the assignoF(CC artS◆ 3:94 and 3:236(2)).For the creation of a

``silent",or non′possessory,pledge Of rights either the written instrument must be offi′

cially authenticated(eogo by a nOtary)or,if it is not,the date Of its creation must be

Officially certifiedo POLISH law does not require a special form fOr the validity of the

assignment.However9 if a right is verified in writing,its assignment must also be verified

in writing(CC art.511).The same is generally true for ESTONIAN law9 as LOA§ 11(3)

states that if a contract rnust be entered intO in a specific forin,agreemtents on assign′

ment of rights arising from the contract must alsO be entered into in such forin unless

Otherwise provided by law or the contract(applicable to act of assignment(see varu1/

Kul1/K6ve/Kaerdi(′ Kacγdi),§ 164,nO.4。 2.1◆ c))◆ For assignments fOr purposes of secu′

rity,the format which can be reproduced in writing is required(LPA§ 315(21))。 In

AUSTRIA― silnilarly to the rule in this Article一 it depends On the contract that is the

title for the assignment which requirements have tO be met(Koぇ iο:“dり佐Lcγ,Burger′

liches Recht H13,120)。 In CZECH law the assignment needs to be dOne in writing(see

above)。 Writing is also required in SLOVAKIA,pursuant to CC§ 524(1).

lH.-5:l!l:Right or authority to assign

丁he requirement of Hght orautho‖ ty in HI.-5:104(BasiC requirements)paragraph(!)(C)need nOt

be satisfied at the tiFne Ofthe act of assignment but has to be satisfied at the tirne the assignmentis

to take place.

Comments

Even ifthere is an existing,assignable right and a valid act of assignment there will be nO

trantter of the right if the person purporting to assign it by the act of assignment has nO

right or authority to do soe See IH◆ -5:104(Basic requirelmtents)paragraph(1)(c)◆ Nor′

mally Only the creditor will be in a position to assign the right,whether acting personally

Or thrOugh a representative,but there may be cases where sOrLe Other person is authorised

by law to assign the right◆

This Article rnakes it clear that the requirerrlent of right or authority to assign need nOt

be satisfied at the tilne of the act of assignment but lnust be satisfied at the tilne the

assignment is to take place.A persOn can grant an act of assignment of a right yet to be

acquired but the actual transfer of the right will nOt take place until it is acquired◆
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Notes

I‖ .-5:l12

This rule mLay be Said tO follow frOIrl the very nature of assignllent as a transfer of the

creditOr's right tO perforinance.It is norinally taken fOr granted◆

There are no specific prOvisions on entitlement tO assign a right in the SLC)ミ ＼K laⅥr◆

TherefOre general civil law rules will apply9 which means that only the creditOr(even

thrOugh a representat市 e)may assign the right tO perfOrmance.

In SPANISH law the creditor is the only person authorised tO assign a right,whether

directly or by the rneans of any legal representation,due tO the creditOr's liability for the

υcγ
jttS nOmini of the right(CC art◆ 1529)。 The assignor must have a legal title in Order tO

assign a credit,but since it is legal tO assign future rights,this title rnay arise a pOsι cγ:ογt,

when the right cOmes into the existence(see nOte on IH◆ -5:114(When assignment

takes place)).

Sub― section 3三

undertakings by assignor

iH.-5:l12:undertakings by assignor

(!)The undertakings in paragraphs(2)toヽ (6)are inCluded in the act of assignment unless the act

of assignment or the circumstances indicate otheAvise.

(2)丁 he assignor undertakes that:

(a)the assigned“ ght exists or will exist at the ume when the assignmentis to take effect;

(b)the assignoris enuJed to assign the Hght or wili be so enuded at the ume when the

assignment is to take effect;

(C)the debtor has no defences against an assertion of the面 ght;

(d)the‖ ght wili not be affected by any面 ght of set… off avallable as between the assignor and

the debtor;and

(e)the面 ght has not been the subiect Of a p面 or assignment to another assignee and is not

SutteCt tO any‖ ght in secu面 ty in favour of any other person or to any otherincum―

brance.

(3)丁 he assignor undertakes that any terms of a contract or otheriu面 diCal act which have been

disclosed to the assignee as terrns regulating the right have not been modified and are not

affected by any undisciosed agreement as to thdr meaning or effect which would be prdu¨

dicial to the assignee.

(4)The aSSignor undetakes that the terms of any contract or otherju‖ dical act from which the

right arises wi‖ not be rnodified without the consent ofthe assignee unless the modification is

providedforintheactofassignmentorisonewhichisrnadeingoodfaithandisofanatureto

which the assignee could not reasonably ottect.

(5)The aSSignor undertakes not to conclude or grant any subsequent act of assignment of the

same right which could lead to another person obtaining priority over the assignee.

(6)丁 he assignor undertakes to transfer to the assignee,or to take such steps as are necessary to

complete the transfer of,a‖ transferable rights intended to secure the perforrnance which are

′θイ3



l‖ .-5:112 Bοοたfff O Chapter 5i Changθ  οノρartiθs

not aiready transferred by the assignment,and to transferthe proceeds ofany non― transferable

rights intended to secure the perforFnanCe.

(7)丁he assignor does not represent that the debtor has,or will have,the ability to pay.

Comments

Ao General

A contract or other iuridiCal act by which a right is assigned will nOrrrlally ittLpOse

ObligatiOns on the person assigning the right◆ The rnost basic obligatiOn will be to assign

the right in accordance with the contract or other iuridiCal act◆

Contracts or other iuridiCal acts assigning rights frequently cOntain undertakings(war′

ranties)by the assignOr designed tO ensure that the assignee acquires the benefit Of the

bargain。 Often these are restricted to warranties as to the assignor's legal rights against

the debtor and undertakings to perfOrm any further acts necessary to perfect the assignee's

title◆ SOmetimes such undertakings go further and prOvide that if the debtOr defaults the

assignor will be liable fOr perforinance or will repurchase the assigned rights◆ In the

absence of such a provision the nOrinal rule is that the assignor incurs no liability for

the debtor's nOn′ perforlnance◆ See paragraph(7)。

In the absence Ofexpress provision in the cOntract or otheriuridiCal act ofassignment the

default rules relevant to the particular type of transaction may come into play. For

example,if the right has been s01d the default rules on the Obligations of the seller and

buyer will come into play.If the right has been donated the default rules applying to

contracts of donation will come into play,and silnilarly if the right has been assigned in

security.However,these backgrOund default rules lnay not cover every situation and it

can be difficult tO apply rules drafted primarily for corporeal mOvables to assignments of

rights tO perforinance◆ So,to fill any gaps and fOr the cOnvenience ofthe user,the present

Article cOntains a set of implied undertakings which apply tO any assignment unless

Otherwise provided.Such undertakings are found in lnany laws;in others they are Often

the sublect Of express provisions in the cOntract to assign.The undertakings by the

assignor set out in the Article are designed to protect the assignee in the event that the

assigned rights prove legally wOrthless or are subordinate to the interests of a pFiOr party

or are reduced in value by a mOdificatiOn Of the cOntract under which they arise.

B.  Existence and enforceab‖ ity of right and entitlement to assign

Paragraph(2)of the Article ilnports undertakings that the right exists or will exist at the

tirne when the assignmentis to take effect,that the assignor is entitled tO assign the right

Or will be so entitled at the tittLe When the assignILent iS to take effect and that the right

will nOt be sublect tO defences or rights of set′ off against the assignor◆
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I::し岱tγαιjOn I

C assigns to X by way Ofsale a batch of debts due frOm Do Subsequently C purports

to assign the same debts to A by way Of security(or a 10an◆ C thereby conllnits a

breach of the undertaking to A that C is entitled to assign the right◆

II:%stration 2

C assigns tO A a purported clailn against D for the price of goOds said to have been

s01d and delivered under a cOntract of saleo NO such cOntract was ever madeo C is

liable tO A fOr breach Of the undertaking as tO the existence of the clailn◆

II:%sιγαιjOn 3

C assigns tO A a purported clailn against D for the price of goOds sold and delivered

under a cOntract ofsaleo When A sues D for nOn′ paymtent ofthe price D successfully

defends the clail‐ r10n the grOund that the goods were never delivered◆ C is liable tO

A for breach of the undertaking that E)has nO defence tO the clailn◆

I:I%s″ atiOn 4

C assigns to A all C's rights under a cOnsumer credit agreemLent entered intO by C as

creditOr with the debtOr,D.C failed tO cOmply with a statutory requirement that the

agreemtent should state the annual percentage rate of charge for the credit◆ The

statute provides that in such a case the agreelnent is unenfOrceable by C,though nOt

by lDo A can sue C(or breach of the implied undertaking that E)has nO defences

against an assertion of the right.

I::2s、αtiOn 5

C assigns to A a clailn against D for repaymtent of a 10an Of C 10 000◆ D does nOt

dispute that thё 10an has becOme repayable but asserts a right to set off against it a

cross′ clailn for C 20 000 which is held to the credit of a separate account E)holds

with C.The existence of the right Of set′ off constitutes a breach Of Ct im[plied

undertaking tO A.

However,the undertaking is not broken by the existence of rights Of set′ Off that do nOt

affect the assignee,for exalrlple,set′ offin respect ofcrOss′ claiΠIs by the debtOr against the

assignor arising fron■ dealings between them after the debtOr's receipt of nOtice of assign′

mtent(see IH。 -5:116(Effect on defences and rights Of set′ Off))。 Moreover,the under′

taking does nOt cover the assignee's inability to Obtain perforinance because the debtor

abscOnds Or becOmes bankrupt.

Co Freedom from pHor面 ghts

Paragraph(2)(e)1lnpOrts an undertaking that the clainn has nOt previously been assigned

or made subleCt tO a security interest or any other encumbrance◆ The undertaking is not

lirnited tO freedOgl frOnl cOnsensual security interests;it alsO applies tO security interests

or other incumbrances created by law。

∫
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De  Protection of assignee's reliance on terrns

The interpretation and effect of a contract depends in large rneasure on the intention of

the parties◆ This cOuld be dangerOus for an assignee◆ The parties n■ ight have agreed that a

terin which has One apparent lneaning should have some quite different lneaning◆ As

between thernselves the true n■ eaning will prevail◆ The assignee can have no better right

than the assignOn So the assignee could alsO be affected by the secret agreement between

the Original parties.Paragraph(3)therefore imports an undertaking by the assignor that

any terms ofa contract or otheriuridiCal act which have been disc10sed tO the assignee as

tergls regulating the right have nOt been lnOdified and are nOt subiect tO any undisclosed

agreemtent as to their ineaning or effect which would be preludicial tO the assignee◆

After the assignttlent has taken effect the assignor is no longer the creditor and would nO

10nger be able tO modify the terms regulating the right unless the act of assignment so

provideso Modification of the content of the assigned right and the corresponding ob′

ligation would be a rrlatter fOr the debtOr and the assignee as the new parties to that legal

relatiOnship。 (Df course,Other terins Of the cOntract between the assignOr and the debtOr

cOuld still be mLOdified by agreelnent between thel■ ,prOvided they did nOt alter the terins

regulating the assigned right◆

In solme cases an assignment ofa contractualright willleave the assignor with no roolm to

mOdify the cOntract from which the right arises◆ The assignor may have perfOrmed fully

under the cOntract and inay have assigned a siinple right to payrrlent◆ In relatiOn to that

right the assignee is the new creditOr.Any lnodification ofthe amOunt to be paid Or the

tirne of paymtent would be a lnatter for agreemtent between creditOr and debtor,that is to

say between the assignee and the debtor◆ In other cases,however,the contract between

the assignOr and the debtor may relllain in effect for many purposes between these two

parties.For example,the assignOr inay still be Obliged tO peIOrin under it◆ Clearly a

mOdification ofthe contract agreed between the assignor and the debtOr could indirectly

affect the assignee's right.In principle,Once contractual rights have been assigned it

shOuld nOt be open to the assignor and the debtor to agree on modificatiOns to the

contract under which they arise,unless the assignment agreemtent so provides or the

assignee consents to the mOdification◆ This is the main rule under paragraph(4)◆ How′

ever,a strict adherence to this principle wOuld cause considerable cOnllnercial incOnve′

nience,particularly where the assignment relates to rights under an executory contract

inv01ving continuous perforinance on the part of the assignor,such as a cOnstruction

contract.For exalmple,in the cOurse of perfOrlnance of a construction contract circunl′

stances may arise where the parties find it necessary to agree on a variation outside the

contractual variation provisions,as where additiOnal work is required that could nOt have

been reasOnably anticipatedo Again,the inOdificatiOn lnay be of a part Of the contract

which has nO relevance to the assigned rights◆ Accordingly the last part of paragraph(4)

perinits modifications withOut the assignee's consent where these are lnade in good faith

and are nOt modifications to which the assignee could reasOnably Oblect◆
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II:ッsttation 6

C,a building contractor,agrees with D,a bank,to construct a vault(Or the stOrage

Of securities and Other valuables belonging to I)'s customers◆ Soon afterwards D sells

its banking business to E,to whOm D assigns its rights under the building contract◆

In the cOurse ofconstruction it is discovered that a stream,the existence ofwhich is

nOt shOwn On any drawings relating to the site,f10ws directly under the floor Of the

vault and that to prevent the entry ofwater it is necessary to install an undergrOund

pump at considerable additional expense to pump away the water◆ Though this does

nOt fall within the variation clause of the contract the architect nevertheless con′

siders the installation Of the pump unavoidable if the vault is nOt to be rendered

unusable and issues the requisite order tO the cOntractor,indicating that the cOst of

the pump and labour will be an addition to the contract price◆ This lnOdificatiOn is

binding on E even though inade without E's consent◆

Eo  No subsequent act which could deStrOy assignee's priority

The implied undertaking in paragraph(5)一 that the assignor will nOt conclude Or grant

any subsequent act of assignment of the same right which could lead to another persOn

Obtaining priority over the assignee一 is necessary because of the later Article which,as

between successive apparent assignees ofthe salne right,gives priority to the one who nO′

tifies the debtor first.In the absence Of such a provision the first assignee would be left

withOut a remtedy.The assignor would not be liable fOr nOn″ perforinance ofthe obligation

to assign because the assignOr would actually have assigned the right and the assignee

wOuld have Obtained it◆ The assignee would then however have 10st the right because of

the operation of the rule on priority.It is obviously right in such circunlstances that there

shOuld be a remtedy against the assignor who has placed the second“ assignee"in a posi′

tion to obtain priority by notificatiOn◆

F.  Transfer of certain security rights

The general rule is that supporting security rights pass with the assignment to the assign′

ee, in so far as they are transferable◆ They do nOt require separate assignmente See

IH。 -5:115(Rights transferred to assignee)paragraph(1)◆ However,there may be situa′

tions where sOmething needs tO be dOne by the assignOr to effect or complete the transfer.

The undertaking in paragraph(5)Obliges the assignor to do what is necessary for that

purpose.The Obligation can be excluded by agreemtent and applies Only tO security rights

which are transferable◆ For exalmple,an independent persOnal security on first delmand

will nOrmally nOt be transferable(see lv G。 -3:108(Transfer of security right))◆ The

assignor can,however,be required to transfer the proceeds(see UCP art◆ 49).

G.  No undertaking that debtor has ability to pay

Paragraph(7)Inakes it clear that unless Otherwise agreed between the assignor and the

assignee,the assignOr does not undertake that the debtOr has,or will have,the ability to

I‖ .-5:!12
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pay.「Fhis is tO cOunter any arguments that in the case Of a sale Or security agreemtent the

assigned right wOuld nOt be fit fOr its purpose if the debtOr cOuld nOt pay.

H。  Other obligations

This Article is nOt exhaustive ofthe ObligatiOns to the assignee which may be ilnposed on

an assigno■ In particular,while it dOes nOt ilnport any undertaking that the assignor has

nO knOwledge Of any matters casting doubt On the debtOr's ability tO pay9 the general duty

to act in accordance with the requiremtents of gOOd faith and fair dealing lnay require

disc10sure of rnatters known tO the assignor indicating that the debtOr inay be insOl′

vent.

Notes

1◆   PrOvisiOns silnilar tO thOse Of the Article are contained in the I」 N ConventiOn art。 14

and in the UnidrOit Principles art.9。 1.15◆ GERMAN law applies the rules Of the CC

governing warranties on a sale as amended by some particular rules,see CC§ §401′ 403◆

Similar warranties are to be fOund in PORTUGUESE law(CC arts.587,892鶴 957氏
Anι%ncs Lttγ ch,Obriga96es em geral H7,330鶴 Pjrcs dc Lima αnd Ant%ncs Vし γch,C6digo
C市il AnOtadO 14,602 ff),ITALIAN law(CC art◆ 1266)and DUTCH law in respect ofa

silent pledge(CC art◆ 3:239(2))and a sale Or swap of rights(CC arts◆ 7:47,7:17)。 In

FRENCH,BELGIAN and LUXEIMBOURG law,such rules will apply where the under′

lying cOntract is a sales cOntract(see cc arts。 1693 and 1694);if the underlying rela′

tionship is a different one,different rules lnay applyo Silnilar rules are applicable in

CZECH law but there is no such express provision(see nOtes above and CC mainly the

§524 as cOmmented byぶ υcstたα/JchLざ物バた″。υ乙,oZ9,663′ 666 and the authOritative

general literature,for instance D.Hcndγ νch under headwOrd“ pOstο 7pcnfpοhicttυたソ"and
CC§ 527)◆ Section 41 of the FINNISH and SWEDISH Sale Of G00ds Acts can be

interpreted in this way9 while under section 9 of the NORDIC PromissOry NOte Acts

the seller Of a right warrants its existence and validity.The UN ConventiOn and ESTO′

NIAN law draw nO distinction in this regard between assignments for value and gratu′

itous assignments;most other cOdes cOnfine the warranties to assignments fOr valuc(the

same is true for SLOVENIAN law),while under GERMAN law the rules On dOnatiOn

apply as amended by cc§ §401′ 403.Under SPANISH law the assignor warrants the

existence and legitimacy ofthe right at the time Ofthe assignment(CC art◆ 1529)but as

a rule gives no further warranties,though if tO the knOwledge Of the assignOr and un´

knOwn tO the assignee the debtOr was insolvent at the tiine Of assignment the assignor is

liable fOr the debtOr's default◆ There appear to be no reported cases in ENGLISH law

concerning implied warranties in an assignment,nor is the question discussed in the

contract textbooks.This IIlay be because of the cOnllnon practice of including express

warranty provisions in assignment contractso AUSTRIAN law(CC§ 1397)prOvides that

if the assignment is lnade for cOnsideratiOn the assignor undertakes that the right exists

and that payment will be paid On the due date,thOugh liability is lillllited tO what the

assignor received fronl the assignee for the assignIIllento Liability of the assignOr is

excluded with assignments that are based On a cOntract of donatiOn(CC§ 1397 first

′

“

8



Sθ ction fi月 5Signrngn[ο√rigた IS l‖ 。-5:li3

sent。 )as well as fOr incumbrances which can be seen in the public b00ks Or fOr cOin′

cidental circumstances or circumstances that fall within the sphere of the assignee(CC

§1398)◆ According to POLISH law the assignor warrants to the assignee that the right

exists and is due to the assignor.The assignor is liable fOr the sOlvency Of the debtOr at

the time Of the assignment only if this liability is assumed(CC art.516)。 In ESTONIAN

law,in relation to the underlying obligation to assign,relevant questions are covered by

sales law(LOA§ 208(3):the prOvisions cOncerning the sale Ofthings apply tO the sale Of

rightsandOtherOblectSunlessOtherwiseprovidedbylawandifthisisnOtcOntrarytothe

nature of the ObieCti the seller Of a right must a1low the purchaser tO acquire the right

which is the Oblect Of the cOntract ofsale),or by the rules On dOnatiOn(LOA§ §259 ff)

Or factOring(LOA§ §256 ff)。 In SCOTTISH law the assignor,where the assignment is

fOr OnerOus cause,gives ilnplied warrandice that the right assigned is due and the title tO

assign good,possibly alsO securing against its own actions that Πlight hurt the assignee's

right(Sιαjγ,The Laws ofScotland Xv 862)◆ In SLOVAKIA,in the case of an assignment

fOr value,the assignOr would be liable tO the assignee if the assignee did nOt take Over as

creditOr Of the right,Or if the debtor perlorined lawfully tO the assignoF,Or if the assigned

right was wh01ly or partly extinguished due tO rights Of the debtOr against the assignor

(eogo set′Off)一 see cc§ 527(1)。 However,the assignor warrants the enfOrceability ofthe

clailn tO the amOunt of obtained value,Only due tO a written contract with the assignee◆

This liability extinguishes ifthe assignee does nOt enforce the clailn withOut undue delay

(CC§ 527(2))。

Sub― section 4:

Effects of assignment

iH.-5:H3:New creditor

As soon as the assignment takes place the assignor ceases to be the creditor and the assignee

becomes the creditor in relation to the right assigned.

Comments

Once an outright assignment(as opposed tO an assignment in security)takes effect the

assignee becOmes the creditOn The assignor will n0 10nger be the creditOr and will

therefOre nOt have the right tO assign the right tO anyone elseo The right will nOt be the

assignor's to assign◆ (If the assignment is by way ofsecurity,the assignor has the right tO

assign further,but that right is cOrrespondingly linlited in that there is no right tO rnake a

second assignment that will take priOrity over the first One◆ Assignments by way Of

security will be gOverned by Book IX◆ )HOwever,a purported secOnd assignment will
not be cOmpletely ineffective,and in certain circuΠ Istances may even take priOrity over

the first One◆ The rule is that where an assignor has lnade successive purported assign′

ments,and the secOnd“ assignee"did nOt knOw of the earlier assignment at the tilne of

′θイ9



l‖ .-5:113

the secOnd purported assignment,priority

the debtOr◆ (See IH.-5:121(COmpetition
ception to the ncmο あt principle◆ )

Bοοた〃fO Cたαρlθ r 5i Changθ  ο√parti`s

goes to the assignee who first gives notice to

between successive assignees)◆ This is an ex′

The assignee becomes the creditOr in relatiOn to the right assigned一 not in relation tO

some greater or lesser right◆ The right relmains the salmte before and after the assignment◆

It for exalmple, it was a conditiOnal right in the hands Of the assignor it relmains a

cOnditiOnal right in the hands Of the assignee◆

II協 stratiOn l

ln June a fOotban club x cOncludes a contract with Y for the prOvision by Y of

stewarding services at a football match which will take place in NOvember(if the

team qualifies)◆ The contract provides fOr an advance payment to be made On 15

0ctOber.The cOntract also prOvides that all the rights and ObligatiOns under it are

SubleCt tO the reSOlutive cOndition that they are tO cease to have effect if the team

fails tO qualify◆ In August Y assigns its rights tO payment under the cOntract to Z.In

Septemberthe teamfails tO qualitt Zhas nO righttO the advance payment due to be

made in OctOber◆ Thatright was subleCttO a resolutive cOnditiOn and has nOw come

to an end.The assignment cannot convert a conditiOnal right intO an uncondi′

tional right。

It goes withOut saying that the assignment of a right tO perfOrinance does nOt make the

assignee the debtOr in any corresponding obligatiOn or sublect the assignee to any ob′

ligatiOn which by law falls On the assignOr◆

II:ッs、銀tiOn 2

X sells and assigns to Ya righttO a paylnent under a cOntract with B◆ The paylmentis

tO be made by B in advance of perfOrinance by Xolt is to be returned if X dOes nOt

pelorin.B is notified ofthe assignment and lnakes an advance payrrlent to Y◆ X does

not perforin◆ X has assigned only the right tO the paymLent◆ X's obligation to repay

the amOunt Of the paymtent has nOt been transferred◆ B has a right tO repayl‐rlent

from X,nOt y

The abOve two exalmples shOw the impOrtance of careful analysis in cases involving

advance paymtents◆ In 11lustratiOn l,for exalmple,the positiOn would be the salttLe aS in

11lustration 2 ifthe team had failed tO qualify after the advance payment had been made

On 15 0ctOber◆ The ObligatiOn to pay and the cOrresponding right wOuld have been

extinguished by the paymtent◆ The right wOuld n0 10nger have been subleCt tO a resolu′

tive conditiOn,although other rights and ObligatiOns under the cOntract would be.Any

ObligatiOn to repay would have to be based On an implied terin Ofthe cOntract or on the

rules regulating the effects ofthe terinination or extinction ofrights and obligatiOns◆ The
rules On uniuStified enrichment wOuld not apply because the extinction of the relevant

rights and ObligatiOns would nOt be retrOspective and the payIIlent was not affected by

any error or other vitiating factOr◆ Whether the ObligatiOn to repay is based On an implied

terΠl of the cOntract or an independent rule of law,it would Originally have been an

ObligatiOn on Y,the assignor,to the debtOr and would nOt have been transferred or

extinguished by the assignment of the right◆
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The general result,that the assignee becomes the new creditOr in relatiOn tO the right

assigned but is nOt subleCt tO any obligatiOns to repay which fal1 0n the assignor,is

ilnportant for conllnercial purposes and particularly foF reCeivables financingo The Unit′

ed Nations Convention on the Assignment of Receivables in lnternational Trade con″

tains a pro↓ isiOn(Article 21)to make it clear that failure by the assignor to perfOrm the

original contract does not entitle the debtOr tO recOver frOm the assignee a sunl paid by

the debtOr tO the assignor or the assignee◆

It will be remelmbered that``right" is defined earlier as including a part of a right

(IH。 -5:101(Scope of sectiOn)paragraph(3))。

Notes

This generally fol10ws frOm the nature Of an assignment,without being expressly stated

in the laws◆ Thisis the case in GREECE,see Stathopο πιοs,nOs。 203 and 207.In POLAND

it is recognised in case law that as a result Ofthe assignment,all rights Of the creditor are

passed on to the assignee and the legal relatiOnship itself dOes not get changed(see:

Supreme Court 5 September 2001,I CKN 379/00,Lex no.52661)。 Similarly in the

SLOVAK judicature:ci e.go Judgment of the Supreme Court of SR l Cdo 73/2000.

There is nO such express provision in CZECH law but this nOn′ controversial general

rule is easily construed on the basis of the CC§ 524(see Sυ csι物/Jchij&α/Sttγου乙,OZ9,

663′ 666 and Do HcndTν ch)。 In scOTLAND it is a basic rule that the assignment places

the assignee in the shOes Of the assignor(Glο ag and Hcndcγ son,The Law of ScOtlandll,

no.33.07)。 An effective assignment is said to deprive the assignOr of a title tO sue in

respect of what has been assigned,and tO give it to the assignee(McBγ νdc, Law of

Contract in Scotland,nO。 12。 79)◆ The analysis in ENGLISH law is different,but the

result is much the same in that the debtOr is Obliged tO pay the assignor until nOtified of

the assignment,when the debtOr becOmes Obliged to pay the assignee◆

In SPAIN according tO the legal nature of assignment as a true titッ 協s transルγcndi(CC

art。 1526),the effect Of an assignlrlent is not to create a lilrlited right Or a kind Of

cOndOnliniuΠ l or participation in the assigned clailn,but tO transfer the whOle Owner′

ship,withOut any right Of redelmption◆ That is why there is no need to put forward any

special rule。

In FRANCE,once the assignment takes effect,the assignee becomes the new creditOr◆

However,assignments sublect tO the fOrm requirement of CC art◆ 1690 wil1 0nly be

“οppOsablc"to the debtOr Once notice is given to the debtor,either by way ofsigl′ caι :οn

Or by way of acceptation in an authenticated deed(acι c α%thcntiqπ c),which dOes nOt

require the cOnsent of the debtOr◆ See Tと 1「

`/Siγ

孔Icγ/Lcq%ctι c,Les obligations9,1219,nos◆

1279 et seq◆ In the case of successive assignments,the rule laid down by art。 1690 is

strictly applied:the assignee who fiist gives notice to the debtOr will be deemed the

creditOr,unless fraud is established(when the assignee was aware of the earlier assign′

ment at the date Of the purported secOnd assignment)。 See恥7`/Simたγ/Lcq2cttc,loc。

cit◆ ,nos。 1286 et seq。

In BELGIUM,as soon as the requiremtents for assignment are lnet,the assignee will be

the creditOr in relation tO anyone except the debtor(art◆ 1690(2)),and subleCt tO the

applicatiOn of the principle Of reliance(CC arts。 1240 and 1690(4))。

i‖ .… 5:l13

4.
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IH.-5:114:VVhen assignment takes place

(l)An assignment takes place when the requirements of‖ I.-5:!04(BasiC requirements)are

satisfied,or at such iater tirne as the act of assignment rnay provide.

(2)HoweVer,an assignment of a nght which was a future nght at the ume ofthe act of assign…

mentis regarded as having taken place when a‖ requirements otherthan those dependent on

the existence of the right were satisfied.

(3)Where the requirements ofi‖ .-5:104(BasiC requirements)are sausned in relauon to succes¨

sive acts of assignment at the same tirrle,the earliest act of assignment takes effect unless it

provides otheAvise.

⊂omments

This Article deals with the tilne an assignment takes place.Again it has tO be read a10ng

with HI。 -5:121(Competition between successive assignees)◆

A.  Assignment of an existing,assignable right by the creditor

Where the right exists and is assignable at the tiine of an act of assignment by the

creditOr,the assignment norinally takes effect ilnmediately upon cOnclusiOn Of the con′

tract by which it is assigned or,in the case ofan assignILent by a unilateraliuridiCal act,at

the time when that actis made。 (Under the rules in Book H a unilateraliuridiCal act is

not made until it is corrlinunicated to the person affected by it,in this case the assignec)◆

Of cOurse,this will nOt apply if the act of assignment itself prOvides for a later tilne.It is

not necessary that an assigned right to mOney has becOme payable;it suffices that it exists

as a present right,exigible in the future(acbit277L in p%cscnd,sobcη d%m inル t″ o)。

I;:塔 tratiorL l

On Mayl,C enters into a contract with(D to construct a factory at a price of C 2

mill10n,paymtent to be lmade in installnents against architects'certificates◆ On

June l,C assigns its rights to A.The first certificate is issued on August 12◆ The

assignment takes effect on June l.

B.  Other cases

In Other cases the assignment norinally takes effect as soon as the requiremtents are

satisfied,unless the act of assignment provides Otherwise.It for exalmple,the right is

not in existence or is not assignable at the tilne of the act of assignment,the assignment

will take place when it comes into existence or becomes assignable,unless otherwise

provided.Silnilarly,if the persOn granting an act of assignment of an existing right is not

the creditOr,the assignment will take place when that person acquires the right and

beCOrLeS the creditor,unless otherwise provided◆
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Illystration 2

S,a tilnber supplier9 enters into a factoring agreemtent with F by which S agrees tO

Offer fOr sale tO F InOnthly batches Of rights tO paymLent arising from sales Of timber

tO S's custOmerso The agreemtent provides fOr the sale tO take effect as regards any

such receivables when the offer relating to them is accepted by R A batch Of

receivables is Offered tO F on May 15 and accepted on May 20◆ The assignment of

thOse receivables takes effect On】 Иay 20 because that was what was agreed in the act

Of assignment.

C.  Special rule for future rights

The lnain policy reason behind the rule in paragraph(2)is that in the case Of an act Of

assignttLent Of future rights,the assignee,who will very Often have paid fOr the rights,

should be preferred tO the creditOrs Of the assignoro SolutiOns to achieve this policy

ObleCtiVe are widely adOpted◆ It f0110ws frOm the earlier ruleも that there will be no

assignment at all if the future right never comes into existence.The effect Of the present

provision´ is that Once it has cOme into existence the assignment can be retrOspectively

regarded as having taken place when all the Other requiremLentS Were satisfied◆ Norllnally

that willlnean that the right will be deemLed tO have been trantterred at the tilne Of the

act Of assignment◆

D.  Requirements satisfied simultaneously

Paragraph(3)deals with a situation which cOuld arise when a persOn purports to assign

the same right to successive assignees◆ If the right is nOt yet in existence or is not yet

assignable Or if the granter is not yet the creditOr9 the requiremtents for an effective

assignment could be satisfied silnultaneOusly fOr all the assignees◆ Paragraph(2)provides

thatin such a case the assignments are treated as being made in the samte order as the acts

Of assignment,unless one of the acts prOvides that it is Only tO have effect at some later

date(which wOuld be unlikely)◆

II:し岱tration 3

0n September l,X,a property deve10per,assigns to Bank Y all its rights under

contracts of sale tO be entered into in the future with purchasers of the prOperties

currently in cOurse o(cOnstruction。 On OctOber l,X assigns the same rights tO Bank

Z◆ The deve10pment is completed the f0110wing year and X sells One Ofthe prOper′

ties to P on August 10 of that year◆ The assignment of X's right tO the price is

dependent On the sale but thereupon takes effect in rё latiOn tO Bank Y,which had

the earlier act Of assignment.

Notes

1・   Paragraph(1)is in line with art.10 0fthe UN ConventiOn(although differently express′

ed)and also reflects thOse national laws which recOgnise the assignment ofrights under

I‖ .-5:l14

′θ53



lH.-5:l14 Bοοk′′′・Chaplar 5i Changθ  ο√partics

future contracts◆ See Kё tぇ ,Rights of Third Parties,no。 104。 Such rights are treated as

nascent at the time ofthe contract to assign.In AUSTRIA and POLAND the assignment

Ofa future right is conditiOnal on the cOnling into existence ofthat right,see respectively

OGH 6 0ctober 1984,JBl 1984,85 Koガοl and SN 19 September 1997,IH CZP 45/97,

OSNC 1998/2ノ 22)◆ The principles expressed in paragraphs(2)and(3)of the Article are

accepted also under ESTONIAN law(see varulノ Kullノ K6ve/Kaerdi(′ Kacrdi),§ 165,nOs.

3◆ 3◆ ,4。 4)and GERMAN law(see staudinger(′ B%schc),BGB[20051,§ 398,nos◆ 63 et

seq。 )。 In sLOVAKIA the effect of a valid contract of assignment would be sublect tO a

suspensive conditiOn that the assigned right would have tO come into existence(cfo CC

§36 cl。 2 and alsO the Judgment of the Supreme Court of SR l Cdo 73/2000)。 In

SCOTLAND,as noted above,intimation to the debtor is necessary to complete the

assignee's right but ifthat right is a future right the assignment will becOmLe effectua1 0nly

when it vests in the assignor,(J;ο ag and Hc71dcΥ son,The Law of ScOtlandH,no◆ 33.01。

Future rights are said to vest by accretion.In the factoring of debts in Scottish practice

there lnay be a further Or corroborative assignment once the debt existso See McBγ νdc,

Law of Contract in Scotland,nOs。  12。 31, 12.91◆ In ENGLISH law there lmay be an

effective legal assignment offuture rights under an existing contract,Chitι ν On COntracts

I,no◆ 19′ 008;assignment ofrights under future contracts is possible in equity,thOugh an

agreement supported by consideration may be necessary: ci Chiι tν loc. cit。 ,nos. 19′

028∬◆

On the subleCt′ matter of the present rule there are two distinct problems in SPANISH

laⅥァ.Firstly,there is the question of the tiine when the assignee acquires a property right

in the assigned claiⅡ L when the claim did not exist at the tilne when the agreeinent to

assign was reached◆ The question is highly disputed,specially where the assignOr be′

comes bankrupt and the trustee seeks to retain the assigned right(or the estateo Un′

fOrtunately,there is no prevalent opinion at present,and the case laヽ w is undecided.

Secondly9 who gets priOrity where there were lnultiple assignments7ゝ 4ost scholars sug′

gest that the assignee who first gives notice to the debtor has the priOr ranking.Al′

though a highly pragmatic proposal,prObably this approach is inconsistent with the rule

governing property rights in claims(cfr,Pan協 Ic6n,Comentario,1021).

In FRANCE an act of assignment has the salme effects as a contract transferring property9

with the appropriate adaptations in relation to the fact that it also creates a legal

relationship◆ Where the right exists and is assignable at the tilne Of an act of assignment

by the creditOr,the assignment norinally takes effect inllnediately upon conclusion of

the cOntract by which the right is assigned in accordance with the solο  conscnsしκ prin′

ciple,except for assignments for purposes of securities(ordonnance of 24 June 2004:

Ccom art◆ L。 228′ 1)◆ Where the rights do not e対st at the time of an act of assignment,

the assignment takes effect provided that such rights are likely to come into existence

and are sufficiently identifiable(Civ。 lёre,20 March 2001)◆ It has been held that rights

under a future contract may not be assigned whereas merely potential rights are assign′

able prOvided that the contract was concluded(Com;15 January 1973)。 See巧随rT`/

S″nlcγ /Lcqzcttc,Les obligations9,1217,no。 1278.For BELGIUM see the Notes to HI。 一

5:106。

CZECH law conforms with paragraph(1)and paragraph(2),see Knappovd(′ Dυο漑た),

Civil Law I14,114;in case of para◆ (3),there is no express statutory provision and little

experience on the subleCt・ HOwever,it can be assumted that even though each of the

successive acts of assignrnent is effective between its parties,as a practical matter it is

4。
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ilnportant which One is notified tO the debtOr first(as the nOtification is the inoment

when any act of assignment becOmes effect市 e for the debtOr,see Sυ cst物 /Jch腸 &α /

Sた夕ου乙,OZ9,941)。 Similar rules applicable tO future rights can be fOund alsO Outside

the CC and CcOm,fOr instance in the legal regulatiOn Offuture transactions(ル t″ cs)。

IH.-5:115: Rights transferred to assignee

(l)丁 he assignment of a面 ght to performance transfers to the assignee not only the p‖ mary‖ ght

but also a‖ accessory rights and transferable supporting Security rights.

(2)Where the assignment of a面 ght to performance of a contractual obligauon is associated with

the substitution of the assignee as debtorin respect of any obligation owed by the assignor

underthe same contract,this Article takes effect suttect tO‖ l.… 5:302(TranSfer Of contractual

position)。

⊂omments

Ao Transfer of pHmary面 ght

The first effect ofan assignILent iS to transfer the primLary right to perfOrinance itsell This

f0110ws fr01m the definitiOn of an assignltent as a transfero The assignee bec01mes the new

h01der Of the right,the new creditor,as soon as the assignment takes effect.However,

there are later provisions which enable the debtOr tO obtain a discharge by paying the

assignor in good faith at any tilne prior to the receipt of a nOtice of assignmente The

assignee whO dOes nOt give notice to the debtOr is alsO liable tO be replaced as the new

creditOr by a secOnd purpOrted assignee who gives nOtice to the debtOr first: see

IH◆ -5:121(Competition between successive assignees)。

B. 丁ransfer of remedies

An assignment of a right carries with it by implicatiOn a transfer ofthe assignor's right to

damages and default interest for future non′ performance◆ This f0110ws frOm the fact that

the assignee is now the h01der Of the right◆ Whether the assignlnent alsO transfers any

rights accrued for past non′ perforinance depends On the terins Ofthe act Of assignment.

Co  Transfer of accessory rights and supporting security rights

An assignment also Operates to trantter all accessOry rights(Or in the case Of a partial

assignment a prο  γαta share Of thOse rights)such as contractual rights tO interest or rights

to call fOr earlier payment or otherwise modify terms◆ It transfers accessory rights securing

the debtOr's perforinance,fOr example,dependent persOnal securities and fOrins of prO′

prietary security which are cOnsidered accessory to the right sO as tO be discharged when

the right is satisfied.In lnany legal systeΠ ls the trantter of accessory rights is cOnsidered sO

inherent in an assignment that it cannot be excluded by agreemLent,lor the effect wOuld

l‖ .-5:l15
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be tO leave the assignOr with security for a right n0 10nger vested in the assignor,with the

result that neither assignor nor assignee would be able tO enforce the security.

However,there are also rights which,though intended to secure perforinance,are not in

terins accessory in character.These supporting security rights are also transferred unless,

Of course,they are by their nature non′ transferable◆ The p01icy here is the same as in

relatiOn tO subrogatiOn in the case of a plurality of debtors or security providers(see

Ⅲ◆-4:107(Recourse between solidary debtors)paragraph(2)and IV G◆ -2:113(Secu′

rity providerb rights after perfOrmance)paragraph(3)◆ There is no reason why a former

creditOr(the assignOr)should retain a security right the exercise of which wOuld rLerely

constitute an uniuStifiable enrichment◆

D.  Assignment of rights and substitution of assignee as debtor

Where the assignlrlent of rights is associated with an agreelnent by which the assignee

alsO assumes responsibility9 in place of the assignOr,for paymtent of rights incurred by the

assignor to the debtor,this Article takes effect sublect tO HI。 -5:302(Transfer Of con′

tractual positiOn)◆ That Article is designed to ensure that the assignee cannot obtain the

benefit of the rights assigned before effectively assulming the burdens taken Over frolm the

assignOr,this requiring the assent of the Other party to the contracte

Notes

1。  This Article reflects the law in mOst iuriSdiCtions:KOtぇ ,Rights Of Third Parties,no。 91◆

Paragraph(1)produces the effect stated in inOst of the European codes or doctrines,

namtely that accessory rights pass without the need fOr a separate act of transfer.In

AUSTRIA it is considered implicit in CC§ §1393,1394:see OGH SZ 60/46;ORZ

1992/26,OGH 23 February 1993,RdW 1993,362(different in the case Of pledges,see

Koぇjο :αγ通り隆〕Lcγ,Burgerliches Recht 113,387).In CZECH law the same isstated by CC

§524(1)(see alsO above)。 The pOSition is similar in BELGIUM(CC art◆ 1692;υan

Gcγυcn,Verbintenissenrecht,574);the NORDIC countries;FRANCE(CC art.1692 and

Lοi Dαサ;;ν art.4(3));GERMANY(CC§ §398,401);GREECE(CC art。 458;see Geor′

giades and StathOpou10s(′ KTitiた οs),art。 458;AgallopO%ιο%,Greek C市il law9 298;Athens

Court of Appeals 459ノ 1993,NoB 42[19941 206 at 207);ITALY(CC art◆ 1263(1));LUX′

EMBOURG(CC art。 1692);the NETHERLANDS(CC arts.6:142 and 3:82);ESTO′

NIAN LOA§ 167;PORTUGAL(CC art◆ 482);SLOVENIA(LOA§ 421(1))and sPAIN

(CC art。 1528)◆ The rule provided in paragraph(1)is also reflected in POLISH law(CC

art。 509§ 2:“together with the claim,all rights connected therewith pass to the assignee,

in particular rights to overdue interest")◆ There dOes nOt appear to be a rule tO this effect

in ENGLISH la_In SCOTTISH law an assignment carries all rights accessory to the

assigned right:zへ ndcγson,nos。 2.01′ 2.21.The SLOミRK CC silllilarly prOvides that the

assignment of a right transfers alsO the ancillary rights(e◆ go default interest)and all

rights connected therewith(CC§ 524(2))◆ The legal doctrine includes in this category

alsO the accessory securitieso lt is explicitly stated in commercial relatiol■s regarding

suretyship guarantees(Ccom§ 307 cl◆ 3)◆ However,there are exceptions in case law9
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stating that a separate contract(suretyship guarantee)cannot be transferred withOut the

consent of the party to the contract,as it inight alter the cOntent of the ObligatiOn

significantly(see Judglnent of the Suprelne Court of SR 2(Dbo 155/04′ 156/04)。

IH.-5:I16:Effect on defences and rights of set― off

(I)丁 he debtor may invoke against the assignee ali substanuve and procedural defences to a claim

based on the assigned right which the debtor could have invoked against the assignor.

(2)丁 he debtor may not,however,invoke a defence against the assignee:

(a)if the debtor has caused the assignee to believe that there was no such defence;or

(b)if the defence is based on breach by the assignor of a prohibiJon or restnction on assign―

ment.

(3)丁 he debtor may invoke against the assignee all Hghts of set… off which would have been avall‐

able against the assignor in respect of rights against the assignor:

(a)eXiSung at the ume when the debtor could no longer obtain a discharge by performing to

the assignor;or

(b)C10Sely connected with the assigned百 ght.

Comments

A.Defences

This Article assumes the existence of a valid assignment◆ Ifthe purported assignment has

not taken place(e.g.because the act Of assignment is void or ineffective tO effect a

transfer)the debtOr has n0 0bligatiOn tO pay or otherwise perforin in favOur of the

purported assignee。

A widely accepted principle,and that adOpted in this Article,is that the assignee cannot

stand in any better position than the assignor◆ Accordingly the assignee acquires the

rights subleCt tO all defences which the debtOr cOuld have asserted against the assignOr,

and this is so whether the grOunds of defence arOse befOre Or after the nOtice Of assign′

ment◆ For this purpose,``defences"includes prOcedural defences◆

II協 sクratiOn l

S sells and delivers goods to B and then assigns the seller's rights tO A◆ The g00ds dO

not conform tO the cOntract of saleo lf A clailns the price B has the same defences

against A as would have been available against S◆ So B ttLay be able tO terコ ninate for

fundamtental non′ perfOrlnance and refuse tO pay the price to A.Alternatively B can

retain them and claiFn a reductiOn of the price◆

IIlπs、αtiOn 2

S cOntracts to sell goods tO B,delivery to be lnade in One inOnth's tiine◆ S then

assigns the seller's rights tO A but fails tO deliver the g00ds◆ B can refuse tO pay the

price to A。

l‖ .-5:I16
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II:ッstγation 3

S agrees to sell goods to B,and then assigns the seller's rights to A◆ The contract

contains a provision that all disputes are to be referred to arbitratiOn.There is a

dispute as to the quality of the goods and B refuses to pay A the price◆ A sues B to

recover the price.B is entitled to ask that the dispute be referred to arbitration in

accordance wlth the contract◆

Assignee incurs no positive contractual liability

The assignee incurs no positive contractual hability to the debtor fOr non′ perforinance

by the assignor.Allthe debtor can do is to rely on that non′ pelorinance as a defence to

the assignee's right and to lnake a separate clailn against the assignOr◆

Co Restrictions

Paragraph(2)contains two restrictions on the debtor's generalright to invOke against the

assignee any defence which could have been invOked against the assignOr◆ The first― that

the debtor cannOtinvoke a defence ifthe debtor hasled the assignee to believe that there

was no such defence一 can be regarded as a special application of the principle Of good

faith and fair dealing in the exercise of rights,reinedies and defencese The second一 that

the debtor cannOtinvoke any defence based on breach by the assignor ofa no′ assignllent

clause一 is designed to prevent the rules On no′assignment clauses frOnl being defeated

indirectly.The debtorllnust be prevented frolm withholding performLanCe fr01m the assign′

ee,or terminating for fundamental nOn′performance and pleading the fact of termina′

tion against the assignee,if the ground for withholding or terinination is silnply a breach

by the assignor of a no′ assignment clause◆

D. Right of set‐ off

Generalo Solnewhat different rules apply to set′ o∬◆ It is generally accepted that the

debtor shOuld be allowed to exercise against the assignee the saine right of set′ off(if

any)as the debtOr could have invoked against the assignor in respect of crOss′ rights

which exist at the tirLe Ofreceipt of the notice of assignttLent◆ In cases where nO nOtice of

assignment is given the relevant cut offtime shOuld be the time when the debtor can nO

10nger Obtain a discharge by perfOrining to the assignore

rl協 stγation 4

C,whO is owed C 100 000 by(D for the cOst of building works,assigns、 the rights

under the building contract to A,who gives notice of the assignment to(Do Sub′

sequently(D lends C C 40 000 under a loan agreemtent which is uncOnnected with

the building contract◆ O cannot set off the right fOr repaymtent of the 10an against

the liability tO A.

B.
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II:πstration 5

S sells ttLaChinery to B at a price of C l lnill10n payable by five annual instalttLentS Of

C200000.By a separate contract S agrees tO service the equipment for a period of

five years◆ S assigns all S's rights under these cOntracts to A◆ In a clailn by A for non′

paylnent of an instalttLent B Can set off a crOss′ right fOr dalnages for 10ss suffered as

the result Of S's breach Of the servicing contract◆

unmatured obligations.It is not necessary to the right Of set′ Off that the relevant crOss′

right shOuld have lnatured at the tilne Of the debtOr's receipt of nOtice of assignment;it

suffices that it is in being as a dcbitπ m in pracscnti,sο bcnd%m inル tげοo lf the rule were

Otherwisё ,a debtOr's potential right tO set Off against the creditOr a cross″ right due tO

mature at the same tilne as the creditOr's right wOuld be extinguished by the creditOr's

assignttlent of the creditOr's right,contrary to the fundainental principle that an assign′

ment should nOt preiudiCe the debtOro HOwever,under the rules On set′ Off it is necessary

that the crOss′ right shOuld have inatured by the tiine the debtOr is called upOn tO give

perforinance ofthe assigned right,fOr the debtOr is not entitled tO use set′ off to accelerate

the crOss″ right◆ Once the debtOr has received a nOtice of assignment or is otherwise

precluded frOn1 0btaining a discharge by perfOrlning to the assignor,it would be unfair

tO the assignee and contrary to principle tO al10w the assignee's interest to be reduced Or

extinguished as the result Of the debtOr setting off independent rights arising frOII new

dealings between the debtOr and the assignor◆ Where,hOwever,thOse new rights are

c10sely connected with the assigned right,it is reasonable that the assignee should take

SubieCt tO them◆

II:πstration 6

1n June s supplies g00ds tO B at the price Of C 10 000,paymLent tO be lnade On Or

before 31st E)ecelrlbero ln August B lends S C 4000 under a 10an agreeinent which

requires the 10an tO be repaid by lst Novemben ln(Dctober S assigns to A the debt

Of C10 000 due frOm B,and A gives notice of the assignment to B il‐ rlinediately

afterwards and requires B to pay the C 10 000 on Or before 31st E)ecember.B can set

Offthe 10an OfC 4000 which will by then have bec01me repayable,and it is irrelevant

that it had nOt becOme repayable when B received the nOtice Of assignment from

A◆

II:%s″αtjοn 7

Thefactsareasin11lustration6exceptthatthe10anOfC4000isnotrepayableuntil

lst February in the follOwing year◆ On15thJanuaryinthatyear,following Bも failure

to pay A the C10 000,A mLakeS delnand for paylnent of that sumo B cannot set off

the 10an Of C4000,since this has nOt yet becOrLe repayable◆

Notes

1。   The principle that the assignee acquires rights subject tO all defences which the debtOr

could have asserted against the assignOr is colrllnon to all European legal systeⅡ Is and

reflects the policy that the debtOr shOuld nOt be preludiCed by the assignment(K6ιて,

Rights Of Third Parties,no。 97)。 However,legal systems differ as tO whether the grOunds

IH.-5:116
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Ofdefence must exist,either actually or potentially9 at the time ofthe assignment collling

into effect◆ This is a requirement in FRANCE(CC art.1690);LUXEMBOURG(CC

art。 1690);GERMANY(CC§ 404);GREECE(CC art。 463(1));BELGIUM(Comclis,

HandbOek,nO◆ 335;υan Gcγυcn,ヽbrbintenissenrecht,575-``existence"is broadly un′

derstoodi eog◆ the right tO suspend perfOrinance until the other party perforins is seen as

arising with the obligation itself and thus necessarily existing at the tilne of notice even

ifthere is not yet any actual non′ perforinance by the assignor,Cass◆ 13 September 1973,

RCJB 1974,352 obs◆ Mo Lo Sιc■rγs;CaSS・ 27 September 1984,RW 1984′ 85,2699;Cass◆

28 January 2005,noo C.04.0035N,VTB′ VABt.ABB,RW 2006′ 2007,476);SLOVAKIA

(CC§ 529);and PORTUGAL(CC art.585)and prObably alsO in DENMARK see on

Promissory Note Act§ 27,Usstηg,Obligationsretten4,219;and SCOTLAND(McBγ νdC,

Law of Contract in Scotland,nO。 12◆ 68)◆ The rule can be construed in CZECH law frOm

the CC§ §526(1)and 528,seeぶりcstたα/Jchι
jこたα/Sた″ου乙,oz9,668 and 670。 In ENGLISH

law the debtorlnay rely On defences connected tO the contract butllllay only set offother

claims if they arose before the debtor was notined of the assignmentt see Chitり on

Contracts 129,nO.19′ 069。 In most other Systems,and under art◆ 20(1)ofthe uN Con′

vention,it is ilnmaterial whether the ground of defence arises befOre or after the receipt

Of notice of assignment.In AUSTRIA CC§ 1396 stipulates that the assignment cannot

worsen the position of the debtor and that the debtor has against the assignee all

defences available against the assignOr◆ Following the principle that a person cannot

transfer mLOre rights that that person actually has,defences can be relied on only as far as

they e対 st at the time when the assignment takes place(OGH 4 April 1978,SZ 51ノ 38;

Lπたas,Zession,154;a different opinion that all remtedies that exist up to the tilne of

notice are available is supported by Rummel(′ Eγtl),ABGB H(3)3,§ 1396 nO◆ 1)。

The right of set′ Off is inore complex.In sollle systelns the right of set′ off is excluded

altOgether if the assignment has been perfected by acceptance by the debtor,as opposed

to notification,unless the debtor in signifying acceptance reserves the right of set′ 0∬.

This is the position in FRANCE(CC art◆ 1295,but abolished in BELGIUM),LUXEM′

BOURG(CC art。 1295 and the DUTCH CC art◆ 6:130),ITALY(CC art。 1248(1);Cass.

15 0ctober 1997,no.4416;Cass◆ 1980,no.1484)and SPAIN(CC art.1198)◆ In most

systems the availability of set′ off depends on whether the debtOr's right against the

assignor is closely connected to the assigned right or is an independent right.In the

fOriner case set′ off is available even in respect of a right arising after receipt of notice of

assignment;in the latter case it is restricted to rights that have inatured prior to such

receipt(though under art。 4(2)ofthe Loi Dailly in FRENCH law the relevant date is the

date of the assignment)and tO rights accrued but nOt lnatured at the tiine of receipt

provided that these have matured at the time Ofthe assigneeゝ demand for payment(e.g。

LUXEMBOURG CC art.1295 and the DUTCH CC art◆ 6:130)。 Thus under BELGIAN

law set′ off by the debtor with a right against the assignee is only possible if(a)the

requirements for set′ off were met before the nOtincation or(b)the rights are closely

connected(the latter rule with some exceptions in case of transfer ofcontract,See Cass◆

26 June 2003,RW 2003′2004,1419 critica1 0bso M.dc Thclc“COmpensatie na cessie"=

Rev.not.b.2003,620=TBH 2004,476 critical obs◆ Io Pccι cTS)。 See Kσ tぇ ,Rights ofThird

Parties,no。 98.GERヽ lAN law upholds allset′ offsituations and even prOtects the debtor's

reliance on future opportunities for set′ o亀 see CC§ 406◆ Under POLISH law the debtor

may set up against the assignee all defences which the debtor had against the assignor at

the time Of leaming of the assignment(CC art◆ 513)。 As stated by the case law9 the
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debtOr can set up the defences related tO the relatiOnship between the assignor and the

assignee,and in particular can question the ca%sa Of the assignllent(see:suprelne Court

19 February 1998,IH CKN 387/97,OSNC 1998/10/162)。 In additiOn,the debtOr may

set′ off against the assigned right any right the debtOr has against the assignor,even

thOugh that right has becOme due after the debtOr learned Of the assignment;hOwever,

this dOes nOt apply where the light against the assignor became due later than the

assigned right(CC art。 513).Underthe SLOVAK CC§ 529 cl。 l the debtOrゝ defences

that cOuld have been invoked against the right at the tillle ofassignllent,are retained by

the debtOr◆ The debtOr may invoke against the assignee allrights Ofset′ Offthe debtOr had

against the assignor at the tilne Of the nOtificatiOn about the assignment by the assignOr,

Or adequate averinent by the assignee,if reported to the assignee withOut undue delay.

This applies tO unmatured rights as well(CC§ 529(2))。There is no special regulatiOn fOr

rights Of set′ Off c10sely connected to the right.AlsO accOrding to GREEK law(CC

art◆ 463(2)on set′ off)a crOss′ right which the debtOr had against the assignor,at the

tirne of the nOtification,Inab even though nOt due,be asserted in set′ off against the

assignee,ifit becattte due nOtlater than the right that has been assignedo FOr AUSTRIA

the principles ELentiOned abOve alsO apply in the case Ofset′ 0∬◆In SLOVENIAN law the

debtOr has against the assignee all valid cOunter′ clailns available against the assignor,

regardless Of notificationo See LOA§ 421(2)。

The NORDIC Promissory Note Act§ 28 provides:“ The debtOr is entitled tO invOke

against the assignee a valid cOunter′ clailn on the assignOr unless the debtOr acquired the

counter′ clairn after the tirLe he had Obtained knOwledge Or surinise of the assignⅡ Lent◆ If

the cOunter′ clailn was due after that tillle and later than the debt fell due it cannot be

invOked against the assignee◆ "However it is generally held that a cOnnected cOunter′

claigl against the assignor inay be set Off even if it was acquired after the right was

assigned and the assignment had been nOtified tO the debtOr,see L/ss,■ g,Obligations′

retten4,350◆

Under ESTONIAN law grOunds Of defence must exist at the time Of the assignment

(LOA§ 171(1),correspondstO GERMAN CC§ 404),which is nOt dependent On receipt

Of the nOtice.Defences On the ground Of effectiveness of the assignILent(e.go infringe′

ment ofform requirements)are considered tO be defences against the purported assignee

(see Supreme Court C市 il Chamberゝ decisiOn from 21 Apri1 2005,ci宙 l matter no。 3′ 2′

1′35′ 05)◆ The debtor inay not invoke a defence against the assignee based On a nO′

assignment clause in their cOntract(LOA§ 171(2)).The debtOr has alsO a right tO set off

a right against the assignor against the right of the assignee unless:1)the debtor has

acquired the right frOnl a third party and,at the tiine of acquiring the right,the debtOr

knew Or shOuld have knOwn Ofthe assignment;or 2)the right against the assignor falls

due later than the assigned right and after the debtOr becalme Or should have becOme

aware ofthe assignment(LOA§ 171(3),closely COrresponds tO GERMAN CC§ 406)。

l‖ 。-5:l16
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IH.-5:l17: Effect on place of perforFrlanCe

(l)Where the assigned面 ght relates to an obligation to pay money at a particular place,the

assignee rTlay require payment at any place within the same countFy Or,if that country is a

Member State ofthe European uniOn,at any place within the European uniOn,but the assign―

or is liable to the debtor for any increased costs which the debtor incurs by reason of any

change in the place of perforrnance.

(2)Where the assigned nght relates to a non― monetary obligauOn to be performed at a particular

place,the assignee rllay not require perforrrlance at any other place.

Comments

A.  Effect of assignment on place of perforinance of rnoney obligation

Where the debtOr has to pay the creditOr at the latter's place of business or by transfer to

the creditOr's bank accOunt an assignment of the right necessarily involves a change in

the place OfperfOrinanceo Within a given country the place Of paymtent is usually oflittle

significance,since inost pay口 LentS Of any significance are lnade by inter′ bank transfer,

and it is as easy for the debtor tO arrange payl‐ rlent to the assignee's account as to the

assignor's account◆ Rather different considerations may apply where the place Ofpaylnent

is changed tO one in a different countryo Apart frOm increased costs,which the debtor is

entitled to recover frol阻 the assignor under paragraph(1)of this Article,the debtOr ttLay

be affected by currency controls,increased transfer risks and the need to a1low greater

time fOr the transfer to be effected◆ Hence the general rule stated in paragraph(1)that

the assignee may not require payttLent in a country different frOm that Ofthe place where

paymtent is due◆ However,this rule is lnOdified where the Original place OfpaymLent iS in a

Melmber State of the European I」 nion,in which case the assignee lnay require paymtent

tO be inade either in that State or in any other Member State◆ In effect,the European

Union is treated as a single country for the purpose ofparagraph(1)of this Article◆ This

renects the concept of the EurOpean Union as a single lnarket and the advent of the

EurOpean卜 4onetary Union and the Euro as the obligatOry cOl‐ nlnon currency of Member

States ofthe Eヽ 41」 .This rule goes beyOnd whatisfOund in any ofthe nationallaws butis

convenient in the cOntext of a single lnarket.

II:夕stration l

S in Hlainburg sells goods to B in Paris,paymtent to be mLade by inter′ bank transfer to

the credit ofS's account with its bank in Hamburge S assigns the debtto A in〕 Иllan◆

On giving notice ofthe assignment A can require B to lnake paymtent to the credit

Of As account in卜 lilan.

II:%stTααοn 2

The facts are as in 11lustration l except that S is in New York and B is required tO

make paymtent to S in New YOrk◆ A,the assignee in NIilan,can require B to pay

anywhere in the United States but not in any other country◆
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B.  Place of perforinance of non-1■ onetary obligations cannot be changed

Non′Inonetary obligations raise quite different cOnsideratiOns,since a change to a new

place of perfOrinance even within the samte cOuntFy lnay fundamtentally alter the nature

Of the ObligatiOn◆ For example,where there is a cOntractual obligatiOn to ship g00ds

10◆ b◆ SOuthalmpton,the place Of shipment is an essential terln Of the cOntract and the

ObligatiOn ought nOt,by reason of an assignment,to be converted intO an obligatiOn to

ship l o◆ bo Liverpoolo Accordingly paragraph(2)provides that the assignee of a right tO

the perfOrinance of a non′InOnetary obligatiOn cannot change the place Of the debtOr's

perfOrmance◆

Notes

An assignment of a lnOnetary right allnOst invariably entails a change in the place Of

perfOrinance of the debtor,nalnely tO the assignee's place Of business or into the assign′

ee's bank accOunt instead of the place of business or bank accOunt of the assignor.It is

indeed inherent in the assignability of lnOnetary rights that the assignee can require

paymLent tO be口 Lade tO it instead oftO the assignor.AccOrdingly while mtOst legal systelms

dO nOt appear to have an express rule cOncerning paymtent to the assignee it is generally

accepted that,at least sO 10ng as paylnent is to be inade within the salme country9 the

assignee can require such paylnent to its locatiOn,though the assignOr may be liable fbr

any increased costs incurred by the debtOro NORDIC law is One ofthe few laws tO nlake

express provision to this effect in§ 3 ofthe NORDIC PromissOry NOte Acts.In GREECE

dOctrina1 0pinions are divided,sOme taking the view that the debtOr remains entitled to

pay at the assignOr's donlicile(e◆ g.Georgiades and StathOpou10s(′ Kriι Jたοs),art.455,

nO◆ 60)while others argue for the dOmicile of the assignee(GcoryttCS,421,note 57)。

GERNIAN law impOses on the creditOr whO changes dOnlicile the increased cOst Or risk of

remittance(CC§ 270(3))and this rule is alsO fOund in DUTCH law(CC arts◆ 6:116′

117);SLOVAK law regarding commercial legal relatiOns(CC§ 337 cl。 2);and ESTO′

NIAN law LOA§ 85(3)。 CZECH Ccom§ 337.2 and art.57 ofthe COnventiOn on Con′

tracts for the lnteFlational Sale of Goods(CISG)is considered tO be applicable by

analogy to assignmentso Some writers on CISG argue against the ana10gy9 but the better

view is that tO insist on the debtOr's right tO pay at the Original place Of payIIlent is

inconsistent with the assignability of the right◆ In AUSTRIA itshould f0110w frOm CC

§1396 that the place of performance does nOt changeolt seems that under the SLOVE′

NIAN law the assignee would nOt have a right to derrland froIIlthe debtOr anything that

wOuld put the debtOr in a worse position than befOre the assignment◆ This is clearly

provided in the LOA§ 421(1)。 The rule in para。 (2)of the Article wOuld alsO be the

position in SCOTTISH and ENGLISH law in accordance with the general principle that

the assignee cannot acquire any right which the assignor did nOt haveo CZECH CC dOes

not have any express provision on the issue and legal writers insist on the strict position

that the assignee cannot unilaterally designate another place Of perfOrinance than Ori′

ginally agreed(Sυ cstb/Jch臆&α /Sた″ου乙,OZ9,936)。

POLISH law prOvides a general statutOry rule regarding the place of perfOrinance,which

can alsO be applied tO assignments.In general,a lr10netary perfOrinance is to be effected

at the place Ofresidence Or business ofthe creditOr at the tiine Of the perfOrinance.If the

I‖ .-5:l17
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creditor has changed the place Of residence or business after the creation of the obliga′

tion,the creditor must bear the additional costs of transfer(CC art。 454)。 Asto the non′

monetary per(orinance,ifits place has not been indicated and dOes nOt follow frOm the

nature of the ObligatiOn,the perfOrinance is to be effected at the place of the debtOr's

residence Or place ofbusiness at the tille ofthe creation ofthe obligatiOn.In SCOTTISH

law the general rule is that payment should be lmade at the place Of business of the

creditOr,who will be the assignee if there has been an intimated assignation(McBγ νdc,

Law of COntract in Scotland,no。 24。 19)。

The SPANISH CC does not distinguish between monetary and non′ mOnetary obliga′

tions regarding to the place of perforlnanceo The CC art。 1171 states that the place of

pe」orinance of any obligatiOn is the One indicated in the terins of the cOntract,or,in its

default,the debtor's residence.A change of the place Of perlorinance requires an agree′

ment between the parties,explicit Or tacit.FurtherinOre,the debtOr's situation lnust not

get worse due to the assignmento Therefore the debtor may oppose to the assignee any

exceptions which could have been Opposed tO the assignor(Nα υαttO PごγCぇ ,La cesi6n de

cr6ditos,352)◆

In FRANCE and BELGIUレ I no siinilar rule expressly exists,probably because Of the rules

On place Of perforinance providing that the nOrinal place of perforinance is the debtOr's

place for mOnetary obligatiOns and the place where the goods lie in other Obligations to

delive■

IH.… 5:118:Effect of initial invalidity,subsequent avoidance,

withdrawal,terminauon and revocauon

(l)ThiS Atticle applies where the assignee's enuJement for the purposes of Ⅲ.-5:104(Basic

requirements)paragraph(1)(d)a面 Ses from a contract or otheriu面 diCal act(the undeJying

COntFaCt Or otheriu面 diCal act)whether Or notitis fo1lowed by a separate act of assignment for

the purposes of paragraph(I)(e)Of that Article.

(2)Where the undeJying contract orotheriu面 diCal actis void from the beginning,no assignment

takes place.

(3)Where,after an assignment has taken place,the underlying contract or otheriu“ diCal act is

avoided under Book ll,Chapter 7,the right is treated as never having passed to the assignee

(retrOacuve effect on assignment).

(4)Where,after an assignment has taken place,the undeJying contract or otheriu面 diCal act is

withdrawn in the sense of Book:l,Chapter 5,or the contractual relationship is terrrlinated

underany rule of Book HI,ora donation is revoked in the sense of Book FV.H。 ,Chapter 4,there

is no retroactive effect on the assignment.

(5)This Article does not affect any nght to recover based on other provisions of these model

rules.

4.
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⊂omments

A. Introduction

This Article had nO equivalent in the Principles Of EurOpean Contract Laヽ w◆ ThOse Prin′

ciples deliberately left Open the question here addressed,On the view that it fell tO be

res01ved in the cOntext of the transfer oflr10vables generallyo NOw the question has been

res01ved fOr the purposes of B00k vIH On the transfer of cOrpOreallnOvables◆ It has been

decided that where the underlying contract or other sOurce of entitlemLent tO a transfer is

vOid Or avOided then the transfer falls away alsO.There is no transfer◆ FOr the sake Of

consistency the same approach is adOpted here.

The typical case Ofthe applicatiOn ofthe Article will be where there is a sale ofa right tO

paymtent fol10wed by nOtificatiOn to the debtOr that the right has been assigned◆ NOti′

fication is not necessary(or an effective assignment,but it prOduces the practical effect

that the debtor is likely tO pay the assignee.Then it becOmtes clear that the sale cOntract

was void,or has been avOidedo The effect Of the present Article is that the assignment is

regarded as never having taken place◆ It will nOrmally be up tO the assignor to notify the

debtor Of this situation,thus ensuring that the debtOr wOuld no lOnger be in g00d faith in

paying the purported assignee and wOuld n0 10nger Obtain a good discharge by sO dOing。

See IH。 -5:119(PerfOrinance to person who is nOt the creditOr)。

B. Contract or other juridical act

The Article dOes nOt apply where the entitlemtent derives fronl a cOurt order Or rule of

law◆ In thOse cases,althOugh it is possible that the Order Or rule lnight turn out to be

invalid,this is very much less likely than in the case ofa private law iuridiCal act and the

consequences can be left tO the rules governing the source Of obhgatiOn in question◆

C.  invalidity of underlying contract or act

Paragraphs(2)and(3)cOntain the key rule.If the underlying contract or otheriuridical

act is void or is avoided then there is nO assignment in so far as entitlement derives from

that cOntract or other iuridical act◆ HOwever,it is possible that there will be a separate

entitlelmtent by virtue of a later contract or other iuridical acto Nothing in the Article

prevents an assignment from taking place by virtue Of such a later entitlemtent◆

IIι%stγαtion l

X cOncludes a cOntract with Y whereby X will gratuitOusly assign a right tO Y in a

year's tirne.The cOntract is void because X is under the age Of legal capacity for

iuridiCal actso Ayearlater X is n0 10nger under the age Oflegal capacity◆ X knOwsthe
contract is void and that he is under n0 0bhgatiOn to assign the right but decides tO

assign it anyway.X executes a forinal dOcument of assignment in favOur of Y and

mentiOns that he is aware ofthe invalidity Ofthe earlier cOntracto The assignment is

I‖ 。-5:l18
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nOt based on the earlier contract。

which in itself confers entitlelment
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There is a separate luridiCal act of assignment

on Υ

D. 丁errnination,withdrawal or revocation

Paragraph(4)dealS With the situation where the underlying contract or other iuridiCal

act is valid but where the relatiOnship resulting from it is brought to an end,whether by

withdrawal under Book II or by terinination under Book IH or by revocation ofa donation

under Book IV In these situations there is no retrospective effect on any assignment

which has already taken place◆ Restitution lmay sometimes be required but this will

depend on the rules affecting the relevant situation and there would have tO be a re′

assignment of the right◆ It would not revert automatically◆

II:ッstration 2

A contract between X and Y contains a provision(one among many in a complicat′

ed agreement)obliging X in exchange for payment to assign certain rights to Υ

PayttLent iS ELade and X assigns the rights◆ After solme tittLe it becolmes clear that

there has been a fundamLental nOn′ perforinance by Y of other Obligations under the

contracte X terininates the contractual relationship◆ The assignment is not auto′

matically affectedo Whether there will have to be a re′ assignment ofthe rights and a

repayrLent Of the price paid for thein will depend on whether this part of the per″

fOrinances due under the contract is divisibleo See IH◆ -3:510(Restitution of bene′

fits received by perfOrinance)and IH◆ -3:511(When restitution not required).

If restitution is required under Other provisions(for example,those lust cited)then the

present Article does not affect the right to it◆ This is ttLade Clear by paragraph(4)◆

i‖顎耐鷲 I期書盤蜘‖ 書
重

i農

濾t複古艇:1‖:ξ精詰H憲鮮出苗略y銚『:∬黒:

requiremtents for an assignment are met then the assignment willsilnply take effect when

the condition is fulfilled or the specified tilne arrives◆

If the condition is resolut市 e(or if the assignment is subleCt tO a resolut市e time limit)

then the transaction can be analysed siinply as two assignments◆ The existing creditor

assigns now and the assignee agrees to rerassign when the tille arrives or the condition is

is fulfilled◆ See IH◆ -5:104(Basic requireinents)paragraph(3)。
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Notes

1◆   The question of the effect Of sOme defect Ot Or some event affecting,an underlying

ObligatiOn on a transfer OfprOperty made On the basis Ofthat ObligatiOn is One which has

d市ided legal systemso Reference shOuld be made tO the NOtes to HI.-5:102(in particu′

lar,NOte l)and Ш。_5:104 and tO the NOtes to the equivalent Article in BOOk VIII

(VIH◆ -2:202)where the matter is fully discussed.

Sub―section 5三

Protection of debtor

iH.-5:I19:PerforrTlance to person who is not the creditor

(I)The debtoris discharged by performing to the assignorso long as the debtor has not rece市 ed a

notice of assignment frorrl either the assignor or the assignee and does not know that the

assignor is no longer entitled to receive perforrnance.

(2)Notwithstanding that the person idenutted as the assignee in a nouce of assignment received

frorrl the assignor is not the creditor,the debtor is discharged by perforrlling in good faith tO

that person。

(3)Notwithstanding that the person idenuled as the assignee in a nouce of assignment received

frorrl a person clairlling to be the assignee is not the creditor,the debtor is discharged by

perforrlling to that person if the creditor has caused the debtOr reasonably and in good faith

to be‖ eve that the right has been assigned to that person.

⊂omments

Ao General

This Article sets out the ways in which the debtOr can Obtain a discharge when the right

has been assigned◆ It is in additiOn to the special rules in IH◆ -5:108(Assignability:effect
ofcOntractual prOhibitiOn)a1lowing the debtOr,sublect tO Certain exceptions,to Obtain a

goOd discharge by paying the assignor where the assignILent has taken place in breach Of

a contractual prohibitiOn Or restriction◆ It is clearly necessary to have provisions for the

protectiOn of the debtOr if nOtice to the debtOr is nOt a requirelrlent(Or an effective

assignment◆ The debtOr must be given the means Of knowing to whOn■ perfOrinance is to

be made(a matter deve10ped further in the next Article)and must be prOtected if

perfOHnance has been inade in g00d faith tO the wrOng person◆

I‖ .-5:119
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B.  PerforFnanCe to creditor

It goes withOut saying that the debtor will always be discharged by perfOrining to the

peFSOn WhO is for the tilne being the creditor.Perforinance to the creditor extinguishes

the Obligation◆

Co  Perforrnance to assignor before receipt of notice of assignment

Paragraph(1)prOvides that the debtor is discharged by performing to the assignor so long

as the debtor has not received a nOtice of assignment frOnl either the assignor or the

assignee and does not know that the assignor is no longer entitled to receive paymLent◆

The debtor would not necessarily lose this prOtection lnerely because the debtor knew

froΠl some Other source that the right had been assigned◆ It is not unconllnon for a

right to be assigned but for the understanding between assignor and assignee to be that

the assignment will not be nOtified and that the assignor will continue to receive pay′

肛LentS◆

There is no requirelnent that the nOtice Of assignment lnust be in any particular forin◆

However,the next Article enables the debtor tO request adequate proofofthe assignment

in any case ofdoubt and tO withhold perfOrinance untilit is prOvided◆ The notice may be

given either by the assignor or by the assignee,but in the latter case the next Article

enables the debtor to request the assignee to provide rehable evidence of the rnaking of

the assignELente

The law on uniustified enrichllent protects the assignee in any case where the debtor

Obtains a discharge under this provision by perforining to the assignor◆ The debtor will

have paid to a person who is n0 10nger the creditor◆ The assignor is enriched without legal

luStifiCation◆ The assignee suffers a corresponding disadvantage because the assignee can

n010nger recover from the debtor◆ So the assignee can recover from the assignor what′

ever has been paid or transferred by the debtor in perforinance of the obligation◆ This

right is supplemented by the limited provision in IH。 -5:122(Competition between

assignee and assignOr receiving proceeds)giving the assignee priority over the proceeds

s010ng as they relmain separately identifiable in the assets of the assignor.

D.  Perforrnance to person identified as assignee in notice of assignment

Where the debtor receives a notice ofthe assignment frOm the assignor the debtor shOuld

be entitled to rely on it and to obtain a discharge by perforining in good faith to the

person named as assignee in it◆ ThiS is prOvided for by paragraph(2)◆ The debtor would

nOt be in good faith ifthere was reason to suppose that the notice of assignment was sent

by a fraudster◆ The debtor would also nOt be in good faith if the debtor knew that the

assignment was ineffective because the right was nOn″ assignable by laヽw◆ In cases of

genuine doubt the debtor could request further particulars or evidence under the follovル

ing Article and in the rleantime withhold perforlmance◆
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Paragraph(3)deals with the situation where a nOtice of assignment is received from a

person clailning to be the assignee◆ Here there is an Obvious risk Offraud◆ Anybody cOuld

send such a nOtice.AccOrdingly the requiremtents for the debtOr tO obtain a discharge by

paying the persOn identified in the nOtice as the assignee are more strict.The debtor must

have been given cause bν ιhc credjιογ tO believe reasOnably and in gOOd faith that the

person clailning to be the assignee is in fact the new creditOr◆ Tb obtain prOtection the

debtor shOuld request reliable evidence Ofthe assignment to the purported assignee under

paragraph(3)ofthe fol10wing Article and in the meantime can withh01d perfOrmance◆

If the debtOr dOes Obtain a good discharge by virtue Of the prOvisions of this Article the

law on uniustified enrichment again comes into play◆ The debtOr has Obtained a dis′

charge by perfOrining to the wrOng person.The persOn wrongly identified as the assignee

has been enriched withOut legal iustifiCatiOn◆ The assignor has suffered a cOrresponding

disadvantage because no longer able to recover from the debtOn SO the assignOr can re′

cover from the suppOsed assignee under the law On uniuStified enrichment.

Notes

Gcncγα:

Allsystems agree that a debtOr who has nO knOwledge Ofthe assignment obtains a good

discharge by giving performance to the assignOr,whilst a debtOr whO has been nOtified in

accordance with the requisite formalities or(in most iuriSdiCtiOns)has accepted the

assignment lnust perfoHn in favOur of the assigneeo ln inost legal systeⅡ ls all that the

notice need state is that an identified right has been assigned。

Difficulties arise where nOtice is given to the debtOr but is defective Or where nO nOtice is

given but the debtOr acquires knowledge Of the assignment frOIn Other sOurces and in

either case has not accepted the assignment◆

Debιογヽたnοりたdr Of“ Siμmcnt

ln inost systelns the debtor's knOwledge of the assignment,even without nOtificatiOn,

precludes the debtor fron■ perfoHning in favour ofthe assignor,(or this is seen as contrary

to good faith.However,in SCOTTISH law llere knOwledge dOes nOt preclude the debtOr

frOm perfOrming in favour Of the assignOr(McBγ νdc,Law of Contract in Scotland,

no◆ 12。 93;discussion in Adcγ sο■,nOs.6。 21 et seq◆ ),so that in effect until intimation

is received the debtOr has the chOice whether tO give perforinance to the assignor or the

assigneeo This is true also in NORDIC law(PrOmissory Note Act§ 29)and in the

NETHERLANDS(CC art。 6:37)。 The position in BELGIAN law is controversial,sOme

authOrs taking the position that mere knOwledge Ofthe assignment does nOt preclude the

debtOr frOm perfOrming in favOur Ofthe assignOr(Diγ ix,nos.15-11;Cο γnclis,Handboek,

no.335),while others(e◆ g◆ Hcrbοts,nO◆ 309)consider that a debtOr whO perfOrms in

favOur Of the assignor after knOwledge Of the assignment is necessarily acting in bad

faith.The text Of CC art。 1690 prOvides that the debtOr whO is nOtified is Only bound by

the assignment when the debtOr recOgnises it,which lneans that the debtOr is not bound

to perforin to the assignee;the reasOn is that an assignee who has nOt nOtified leaves an

l‖ 。-5:l19

∫069



l‖ .-5:I19 Bοοた〃J e chapt`r5i Changθ  ο√parti`s

authOrity to collect with the assignoro ln(3REEK law before notification occurs,the

debtOr rnay and is obliged to inake paymLent tO the assignor and such payment releases

the debtor(see cc art◆ 461);after notificatiOn the debtor is relieved Only if payment is

made to the assignee(see Sttχ thopο πlοs,no。 205)◆ The notification is not sublect tO a

certain forin but can be Fnade by the assignor or the assignee to the debtor orally,in

writing,judicially or extraludicially9 expressly Or indirectly(see GeOrgiades and Statho′

pOu10s(′KT:ι jkο s),art◆ 460,no。 15;Sttthο pο%10s,Law of ObligatiOns4,§ 27,no。 28)。 Also

in(3REECE it is debatable whether lnere knowledge Of the assignment precludes the

debtor frOIl perforlning in favour of the assignor◆ According to the prevailing view9

hOwever,a debtor who is aware of the assignILent thOugh there was nO notification,

and who is asked by the assignOr to pay the debt,has the right tO refuse payment if the

invocation ofthe right deriving frolrl CC art。 461 would have the character ofan obvious

abuse of right(CC art◆ 281;see Ceorgiades and StathopOulos(′ KTitiた os),art◆ 461,no.6)◆

It has even been proposed(Stα ιhopοッ:οs,Law of(Dbligations4,§ 27,nO。 28)that the

knowledge Of the debtor about the assignment of the clailn through anOther source

shOuld equal nOtification.In SLOミ＼KIA,the gOod faith principle does nOt come into

play in this regardo Without notification by the assignor or averlrlent by the assignee,the

debtOr is discharged by perfOrming in favOur Of the assignOr(CC§ 526(1))◆ In czECH

law also(CC§ 526.2)and POLISH law(CC art.512)the rule is that until the assignOr

nOtifies the debtor,Or until the assignee proves the fact Of the assignment to the debtor,

the debtor may still perform in favour Ofthe assignor(seeぶ υcsしたα/Jchliざしパ賭γου乙,OZ9,
668 and Mttαた,1062)◆

The malority Of EurOpean Union legal systems favour the rule by which the debtor is

entitled to act on IIlere knowledge ofthe assign∬Lent tO perforin in favour ofthe assignee

but cannOt any longer give perforinance to the assignor◆ This is the position in ITALY

(CC art。 1264(2));AUSTRIA(CC§ 1365);GERMANY(CC§ 407(1));the NETHER′

LANDS(CC art◆ 6:37);the NORDIC countries(Promissory Note Act§ 29);SLOVENIA

(LOA§ 419);ENGLAND(To偽 し″rsι v.Assoctatcd Pο γthnd Ccment M御し昴 cι″cTS(1900)

Lιd.[19021 2 KB 660,668);ESTONIA(LOA§ 169(1));PORTUGAL(CC art。 583(1))

and,according to one theory,BELGIUM(see Note 3 above)and LUXEMBOURG(CC

art◆ 1691).In several countries this result is reached by the application of the principle

that a debtOr acting in good faith is to be protected:this is,for example,the case in

SPANISH law9 CC art◆ 1164◆

In FRANCE,as long as the assignOr has not nOtified the debtor Of the assignment,

perforlnance in favOur of the foriner creditor is effective as against the assignee,unless

the debtOr knew Of the assignment at the time Of the performance(see Baabcnt,Les

ObligationsH,521,no。 728)◆ I」 ntil nOtification the assignment of a right is nOt effective

against the debtor and the debtor cannot invoke it◆ Moreover,the assignec lnay not

norinally request perfOrinance from the debtOro However,it has been recently held that

the assignee lnay request paymLent by the debtor provided that such payttLent dOes nOt

affect third parties'rights(Com。 ,28 September 2004,Bull.civ。 ,IV no。 173)。 On the

Other hand,once the debtor is notified,the debtor iS bound to per(orin in favour of the

assignee and may invoke the defences and rights ofset′ offthat the debtor had against the

assignor,in accordance with the principle that assignment of right lnust nOt alter the

debtOr's situatlon.

4.
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cοηpcting dcmands

All the systelns surveyed possess a rule ofsOrLe kind fOr the prOtection ofthe debtOr faced

with cOmpeting demandso See the NOtes to IH。 -5:121.

:H.-5:120:Adequate proof of assignment

(I)A debtOr who believes on reasonable grounds that the面 ght has been assigned but who has

not received a notice of assignment,may requestthe person who is beheved to have assigned

the right to provide a notice of assignment or a confirrrlation that the right has not been

assigned or that the assignor is st‖ l entitled to receive payment.

(2)A debtOr who has received a nouce of assignment which is notin textual form on a durable

mediurTl or which does not give adequate inforrnation about the assigned right or the name

and address ofthe assignee rnay request the person giving the notice to provide a new notice

which satisfies these requirements.

(3)ハ debtOrwhohasreceivedanouceofassignmentfromtheassigneebutnotfromtheassignor

may request the assignee to provide reliable evidence of the assignment. Reliable evidence

includes,but is not linlited to,any statement in textual forrrl on a durable rnediunl emanating

fronl the assignor indicating that the right has been assigned。

(4)A debtOr who has made a request under this Article may withhold performance unul the

request is rnet.

⊂omments

Ao General

This Article is designed to prOtect a debtOr in various situations of uncertainty.

Bo  Assignment but no notice

The first situation in which the debtor needs prOtection is where the debtOr has reason to

believe that there has been an assignment but has nOt received any notice of assignment.

In such a case the debtOr cannOt safely perfOrin to the assignee and indeed lnay nOt even

knOw whO the assignee is◆ H[owever,the debtOr mLay fear that perfOrILanCe to the assignor

might alsO be unsafe◆ Paragraph(1)enables the debtOr tO ask the assignor to clarify the

situatiOn by prOviding a nOtice of assignment or a confirlnatiOn that the right has nOt

been assigned or that the assignor is still entitled tO receive payment◆ Until the pOsition is

clarified the debtOr can withh01d perfOrinance.The debtor wOuld,hOwever,not be able

to rely on this right if acting contrary to the requiremtents of goOd faith and fair dealing一

fOr exalmple,if the debtOr did nOt believe that the right had been assigned and was iuSt

adOpting a delaying tactic◆

lH。 -5:120
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Illas、ヽ tiorL l

C assigns to A a right to payment by Do Neither C nOr A gives notice of the

assignment but D learns of it from another source◆ If D is confident that the right

has been assigned to A then]D lmay pav A and will be discharged.If I)is nOt

cOnident then D can ask C to clarify the position and in the meantime may with′

h01d paymtent◆

C.  Inadequate or unclear notice

The next situation where the debtor needs prOtection is where a nOtice ofassignment has

been received but it is not in textual(orin on a durable rnediun1 0r does nOt give enough

infOrmation to enable the debtor tO be able to perforln to the assignee.In such a case the

debtor may9 under paragraph(2),ask the person who gave the nOtice to provide a new

notice in that forin which contains adequate informationo Again the debtor may with′

h01d perfOrinance until the request is ILet◆ Again the debtor would not be able to rely on

this right if acting contrary to the requiremtents of good faith and fair dealing。

D. Notice received from assignee

The nOtice lmay be in textual fOrin on a durable lnediugl and adequate On its face◆

However9 ifit is given by the assignee the debtor may have reason to doubt whether it

is genuine◆  Paragraph (3)enables the debtor tO ask the assignee to provide reliable

evidence Ofthe making ofthe assignment.This would include any dOcument emanating

frOIl the assignOr and indicating that the assignment has taken place.The debtor is

entitled to withhold perforinance until the evidence is furnished◆

Iιι%stγ atio7L 2

C Orally assigns to A a debt due frolm Do A gives notice ofthe assignllent to D but

fails tO respond when D requests evidence ofthe assignment◆ E)Inay either pay A,in

which case D obtains a discharge frOln liability,or withhold perfOrmLanCe until A has

provided reliable evidence Of the inaking Of the assignment.

Notes

陥 cn dcbtογ bo%潤 to perfOrmれ ルυο″げasSttCC

1.   Most systelns seek to prOtect the debtor by a rule tO the effect that a debtor cannOt be

compelled to give perforinance to the assignee unless the debtor has received notice in

writing(sometimes reinforced by further fOrmalities for the nOtice)or has accepted the

assignllent◆ So while the debtor ELay be able tO obtain a good discharge by perforining in

favOur of the assignee after receiving a defective notice or merely in reliance On knOwl′

edge of the assignment acquired frollll other SOurces,the debtOr cannot be cOmpelled to

g市e such performance,seefor GERMAN law CC§ §410,409。 Exceptions,in which the
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debtOrゝ knOwledge is equated with nOtice for all purpOses,are PORTUGUESElaw(Piγ cs

dc Ljttα αnd Anι %ncsミ憮c麟 ,C6digo C市 il AnOtadO 14,602鶴 Cγtstts,Transmissao cOn′

tratual do Direito de Cr6ditO,190 ff)and SPAIN(Dた ぇ′Picαχο,FundamentOs H,815′

816),under which a debtOr acquiring knOwledge Of the assignment must give perform′

ance to the assignee even in the absence OfnOtification.FOr GREECE see the note under

the previOus article.Itis generally assumed that under ENGLISH law the Law ofPrOperty

Act 1925 s◆ 136 has the effect that an assignee cannotsue in its own naine alone,but as a

mere equitable assignee mustioin the assignOr as claimant,unless the assignment was in

writing signed by Or On behalf Of the assignor and written notice of assignlnent has been

given to the debtOro Nevertheless a debtOr whO has acquired knowledge Of the assign′

ment cannot safely pay the assignOr;and the questiOn whether an equitable assignee is

precluded frOnl suing in its own name alone remains unsettled and may depend On

whether the requiremtent to join the assignor is considered a rule Of substantive law Or

merely a rule Of practice:Fし ιγ7ηStOn,no◆ 6◆ 273.According to POLISH law9 as 10ng as the

assignor has nOt notified the debtOr Of the assignment,perforinance in favour Of the

fOFiner CreditOr is effective as against the assignee,unless the debtOr knew Of the assign′

ment at the time Of the perfOrmance(CC art.512).The prO宙 sions of this Article gen′

erally correspond to the rule under the ESTONIAN LOA§ 172◆ The AUSTRIAN CC
§1395 stipulates that nOtwithstanding an assignment the debtOr can perforin in favOur

Ofthe 01d creditOr ifnOt given notice ofthe assignIIllento Notice can be given by both the

assignor and the assignee,althOugh this view was lately subiect tO Criticism arguing that

notice should Only cOIIle from the fOrlner.AlthOugh nOt ⅡLentiOned in the wOrding Ofthe

provision the debtOr is under a``duty"(not an obligatiOn)to enquire about the lawfulness

Of the assignment if the debtOr has reasOn to doubt this― e◆ go if given nOtice twice and

the nOtices are contradictOry(see Schwimann(′Hcidingγ ),ABGB V13,§ 1395,no.5)。 In

BELGIUlИ ,it is disputed whether nOtice of assignment can be given by the assignee

withOut prOofofcOnsent of the assignor;however,the debtOr whO has reasOnable doubts

abOut the Owner Of the right can invOke the cxccpι :ο d%bit tO refuse paymtent to either

party.In order nottO have tO pay interest,payment will have tO be deposited(Colllp◆ CA
Antwerp 13 December 2001,TBH 2002,466;CA Antwerp 13 December 2001,TBH

2002,470).

The NORDIC Promissory Note Act§ 31(1)pro宙 des that the assignment is not valid

against the creditOrs Ofthe assignor unless the debtOr has been nOtified Ofthe assignment

by the assignor or the assignee.DUTCH law not only prOvides as the main rule fOr

assignllent thatitis not valid unless the debtOr has been nOtified but alsO that the debtOr

may require a certined summary of the act of assignment(CC art.3:94)。 DANISH law
requires the assignment to be clear and visible but prOvides n0 10rin,see GOmaΥ d,Ob′

ligatiOnsret IH,85“ In SCOTTISH law(for which see McBΥ νdc,Law Of COntract in

ScOtland,nOs。 12。 83″ 12.100)intimation ofan assignment must be made tO the debtOr by

either the assignee or the assignOr to perttect the assignee's rights;intimation regulates

preference amongst assignments,with an unintimated assignment being effective only

between the parties to it◆ Intimation lnay take variOus forΠls but the debtOr's knOwledge

ofthe assignlrlent is generally not enOugh unless the debtOr was a party to the assignllllent

itsell

ln SLC)ミ＼KIA notification by the assignOr need nOt be in writing◆ In such case the

debtOr is nOt entitled tO demand prOOf Of the assignment(CC§ 526(2))。 The assignee

iH.-5:120
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has to sufficiently aver the assignILent tO the debtor.The rule is the salme in CZECH law

(cc§ 526(2))whiCh also prOvides that until the debtor is notified of the assign∬ Lent,Or

until the assignee proves the assignment to the debtor,the debtor is discharged by

rendering performance to the assignor(CC§ 526。 1).

4◆  In FRANCE,no similar rule expressly exlsts◆

Sub― section 6:

Priority rules

IH.-5:121:Competition bebⅣ een successive assignees

(!)Where there are success市 e purported assignments by the same person of the same nght to

perforrllance the purported assignee whose assignmentis first notified to the debtor has prior…

ity over any earlier assignee if at the tirne of the later assignment the assignee under that

assignment neither knew nor could reasonably be expected to have known of the earlier as…

signment.

(2)丁 he debtoris discharged by paying the irstto noufy even ifaware of compeung demands.

Comments

A. General effects

The assignOr inay have purported to assign the salmte right to two Or inOre assignees,

whether dishonestly Or inadvertently.″ There inay also be honest and open successive

assignments in security where the first assignment is(or a debt substantially below the

value of the assigned rights,so that there is scope for one or more further assignments◆

Assignllents by way of security are governed by Book IX◆ (Proprietary securities)◆

The first general effect of this Article is to displace as bctwccn thc s%cccSStυ C prpογted

“
s,lpccs the nOrmal rule,which would apply by宙 rtue of the preceding Articles,that the

first assignment to take effect would result in the right being transferred to the assignee

under that assignment.The assignOr would then have no right to assign so that subse′

quent purported assignees would take nOthing.The effect of this Article is that in this

special situation the normal rule is replaced by a rule giving priority according to the tilne

Of notification to the debtoro The effect of giving priority to a particular assignment(if it

is an absolute assignment and not one in security)is that the competing interest is

extinguished◆

This rule applies only as between the successive purported assignees.In a question be′

tween an assignee and creditors of the assignor,the assignee takes the assigned right as

soon as the assignment is effective:notification is irrelevant.It lnight be thought that

this combination of rules could lead to an inescapable circle of priorities.

10“
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II:%s、僕ιjon l

C assigns a right tO Al who dOes nOt notify the debtOro Ct creditOr,X,then attaches

the right in C's hands◆ C then assigns the right tO A2 who im∬ Lediately nOtifies the

debtOn lt 100ks as if Al has priOrity over X,whO has priOrity over A2,who has

priority over Al and s0 0n in a circle◆

However,the answer is that X gets nOthinge X lnerely attelmpts to attach solmething

which is nOt there.The attachment is completely ineffectual◆ X has nO priority over

anyone◆ X was too late◆ A2takes the right and bec01mes the new creditOro Al has a claim

against C for breach Of the undertaking nOt to grant a subsequent act of assignment

which cOuld lead tO anOther persOn Obtaining priority(HI。 -5:112(Undertakings by

assignor).

There cOuld alsO be a cOmpetition between the secOnd purported assignee who has

nOtified the debtOr and a person,such as an attaching creditOr Or an assignee,deriving

right frOm the first assignee who has nOt notified the debtOro HOwever,any such persOn

deriving right frOm the first assignee would take the right as it is― in essence as a right

inherently liable tO be defeated until the assignment is notified.For this reason the

Compilation and RedactiOn Team considered it unnecessary to add some such words as

“and any person deriving right frOm such an earlier assignee"ilnmediately after“ earlier

assignee"in paragraph(1)◆

The secOnd general effect is that the debtOr will be discharged by paying the first purport′

ed assignee to notify even ifthe debtOris aware ofthe c01mpeting demands and even ifthe

first to nOtify was aware,or could reasOnably be expected tO have been aware,of the

earlier assignment◆ The debtOr cannot be expected to investigate questions of good faith

On the part Ofsuccessive purported assigneeso The earlier purported assignee will nOt have

a right tO recover from the One who is the first tO notify(assuming that the nOtificatiOn is

made in good faith and in ignOrance of the priOr assignment)because,by virtuc of this

Article,the One whO is the first tO nOtify is in this situation regarded as the assignee◆ The
debtOr will have paid tO the true creditor◆ The earlier purported assignee will have a

remedy against the assignor for breach Of the implied undertaking nOt to conclude or

grant a subsequent act of assignment which cOuld lead to anOther persOn obtaining

priority.It however,the first nOtifier knew Or Ought tO have knOwn Of the earlier assign′

ment then the earlier assignee will be able tO recover from the first nOtifier on principles

Of uniustified enrichment◆ In that situation the debtor will have Obtained a discharge by

paving a person whO was not the creditOr◆

Bo The lrst― to… noufy rule

Legal systeⅡ Is differ in their apprOach to cOmpeting assignmentso ln some systeΠ ls the

principle nclηο(ルχι qッοd nOn habct is applied◆ Having lmade the first assignment,the

creditOr has nOthing left tO assign.Accordingly the secOnd assignment is ineffective,

and while the debtOr Obtains a good discharge by giving perforinance to the secOnd

assignee without knOwledge Of the first assignment,the secOnd assignee is required to

account to the first assignee for any perfOrinance received.⊂ )ther legal systeⅡls give

IH.-5:121

′θ75



l‖ 。-5:121 Bοοk′′f・ Chapler 5i Changθ  ο√partiθ5

priority to the secOnd assignee who neither knew nOr Ought tO have knOwn Of the priOr

assignment if the secOnd assignee's assignment is the first to be nOtified to the debtOr

(whether by that assignee or by the assignor)。 This latter approach is that adopted here◆ It

reflects twO diStinct ideas◆ The first is that giving notice of assignment in good faith is the

c10sest equivalent tO the acquiring of possession in good faith,which is a recognised

methOd Of Obtaining priority in the case Of corporeal mOvables.The secOnd is that an

intending assignee, before givittg value, can ask the debtOr whether the debtor has

received any priOr notice of assignment◆ If the first assignee has failed tO give such a

notice the secOnd assignee shOuld be entitled tO assume that there is nO earlier assign′

ment,unless the secOnd assignee has acquired knOwledge Of the earlier assignment in

some other way or Ought tO have knOwn Of the earlier assignment,e◆ g◆ because it had

been registered in a public register◆

I:ιッsttation 2

S assigns to Al a right to payinent frolm D and then purports to assign the saine right

tO A2,who is the first to give notice of assignrLent tO Do lf A2 neither knew nOr

Ought tO have knOwn Ofthe priOr assignlrlent at the tirLe Oftaking A2's own assign′

mLent,A2has priOrity◆ This is the case whether the assignllents or either Of thel■

were outright transfers or were transfers by way of security only.HOwever,if the

assignment to A2 is outright,Al's rights are nOt inerely subOrdinated but extin′

guished◆

Co Neither party nouies

Where neither party has given notice ofassignment,the ordinary rule q%j prjο γ cst tCη,pοrc

Pο tiοT CStJ%TC applies◆ HOwever,the priOrity of the first assignee is provisional only,being

liable tO be displaced if the secOnd assignee,being unaware of the earlier assignment,

gives notice of assignment before such a nOtice has been given by the first assignee◆

D.Assignments in secu百ty

This Article dOes nOt apply to assignments in security ofrights tO the paylnent of mOney.

See IX◆ -2:301(Encumbrances ofrighttO payment of mOney)◆ It is inconsistent with the

registration system for such security.

Notes

1.  Paragraph(1)of this Article represents the inttOrity rule in EurOpean legal systelIIs,

albeit with certain variations in detail.Itis the rule fOund in ENGLAND(Dc″姥り。Hα ;;

(1828)3 Russ&Ry l,38 ER 475),BELGIUM(CC art。 1690111),FRANCE(■ 7`/Simlcγ /

Lcq%cιιc,Les obligations,no。 1189),NORDIC countries(under the PrOmissory Note Act

§31(2)), GREECE(Stathο pο %:ο 5, Law of ObligatiOns4, §27, nO◆ 131, ITALY(CC

art。 1265(1)),PORTUGAL(CC art.584),SLOVENIA(LOA§ 420)。 In FRANCE,once

the debtor is nOtified,the assignOr's creditors may still request an order of attachment On
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the assigned right.If a right has been suc,essiVCly assigned by an unscrupu10us assignor,

the successive assignee,if it first gives notice to the debtor,takes priOrity over the earlier

assignee,unless a fraudulent c01lusiOn is established(Cass◆ col阻。,19 1narch 1980,Bull.
ciⅥ ,Iヽ4n° 137:held that the rlere knOwledge Of the earlier assignllent by the successive

assignee does nOt amount to fraudulent c01lusiOn;see Bご nabcnι ,Les obligationsH,522,

no.729)◆ The debtOr is discharged by paying the first assignee to notify even if aware Of

the cOmpeting demands.By contrast AUSTRIAN law(OGH 13 July 1981,SZ 54/104;

OGH llJuly 1985,JBl 1986,235;OGH 27 April 1995,JBl 1996,251);ESTONIAN law

(LOA§ 164(3));POLISH and GERMAN law give priority to the Arst assignee,this being

a corollary Of the principle in thOse iuriSdiCtiOns that a secOnd assignment is devOid Of

legal effect(Staudinger(′ Bzschc),BGB 120051,§ 408,no。 2);but the debtOr's reliance is

protected under CC§ 408,which inay include the case Of a first nOtice in favour Of the

second assignee unless the debtOr knOws Ofthe first assignmentoln the NETHERLANDS

an assignment is ineffective without nOtificatiOn.It follOws that the priOrity question

arises only ifbOth Or all the cOIIlpeting assignees have given notice.In that event priority

goes to the first assignee in accordance with the principle nclη οあtq%ο d 7Lο nル協bcto The

position is the same in SCOTLAND(McBγ νdc,Law of COntract in Scotland,nOs。 12◆ 83

(2),12.87′ 12.90;Wlibο n,ScOttish Law of Debt2,no.27。 5(a)).In sPANISH law there is

nO rule on this inatter;scholars propose the applicatiOn Of the first in tilrle rule,but

granting the debtOr the privilege ofdischarging by paying in good faith tO the assignee in

respect of whOm the nOtificatiOn was made(Pan協 Ic6n,COmentariOs,1021′ 1022)。 In

CZECH law the first nOtificatiOn seelns easily to prevail by applicatiOn Of pγ jογ tclηpογC
pοιjογJttrC and having regard to the abOve mentioned prOvision ofthe CC§ 526(1)。 This

principle applies in SLC)ミ KヽIA,as well,althOugh nOtificatiOn is not needed.Only the

first assignment is valid,but accOrding tO the general provisiOns on fulfillnent of obliga′

tions(CC§ 562),the debtOr in good faith wOuld Obtain discharge by paying to the first

tO subΠ lit the creditOr's warrant of entitlemtent(e.g◆ the cOntract itself)。 Subsequent

relatiOns would be govemed by the law Of uttustified enrichment.

IH.-5:122:Competition bebⅣ een assignee and assignor receiving proceeds

Where the debtoris discharged underiH.-5:108(Assignability:effect of contractual prohibition)

paragraph(2)(a)or Ⅲ。-5:H9(PerfOrmance to person who is not the creditor)paragraph(l),the

assignee's right against the assignor to the proceeds has priority over the right of a competing

clairnant so long as the proceeds are held by the assignor and are reasonably identifiable from the

other assets of the assignor.

Comments

ln the twO situations mentioned in the Article the assignor receives proceeds which are

rightfully due tO the assignee but the debtOr Obtains a good discharge◆ The assignee has a

right against the assignor to the prOceeds based On uttustified enrichment but that is

merely a right to perfOrinance of an ObligatiOn and would cOnfer nO priOrity over other

creditOrs Of the assignoro The present Article cOnfers a very lirnited,and generally rather

temporary,priority over the Other creditOrs.It applies Only so lOng as the prOceeds paid tO

IH.-5:122
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the assignOr are held by the assignor and can be identified as separate frOm the assignor's

Other assets◆

Notes

1.  The solutiOn adOpted here is similar to that elmployed in article 24 ofthe United Nations

Convention on the Assignment of Receivables in lnternational Trade.The assignee's

clailrl to the proceeds has priority over competing clailns,such as the clailns of the

assignor's creditOrs,so long as the prOceeds are separately idenLtifiable in the assignor's

funds.Under BELGIAN law,inthecaseofpaylrlentofmoney9theassigneeisanunsecur′

ed creditOr of the assignor and has no priOrity, unless the paymtent was lnade on a

separate account.

2.  GERMAN law,in contrast,only provides fOr an obligatOry remLedy under the rules of

uniuStified enrichment,see CC§ 816(2)。

Section 2:

Substitution and addition of debtors

IH.-5:201:Scope

丁his Section applies only to the substitution or addition of a new debtor by agreement.

Comments

The rules in this Section are not intended to apply to transfers ofObligations by operation

Of law― for exalmple, under special laws providing for rights and Obligations to be

transferred automatically when businesses are transferred or when One public body is

succeeded by anOthere

The rules in this Section apply tO obligatiOns generally and nOt Only to lnOnetary ob′

ligatiOns Or contractual obligations◆

The questiOn of which parties lnust agree is regulated by the later articles in the Sec′

tlon◆
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IH.-5:202:Types of substitution or addition

(l)A new debtor may be subsututed or added:

(a)in Such a way that the o面 ginal debtor is discharged(complete subsutution of new

debtor);

(b)in Such a way thatthe o面 ginal debtoris retained as a debtorin case the new debtor does

not perform propeJy(inCOmplete subsutuJon Of new debtor);Or

(C)in Such a way that the oHginal debtor and the new debtor have solidary liabinty(additton

of new debtor)。

(2)ifttiS Clearthat there is a new debtor but not clear what type of subsutuuon or addiuon was

intended,the original debtor and the new debtor have solidary Hab‖ ity.

⊂omments

Ao lntroduction

The rules On the substitution or addition ofdebtOrs in this Section are designed tO enable

parties to achieve results,り hjlc maintaining α icgal Tchtio■ shゎ in cx'Stencc,which they

cOuld also achieve by bringing it to an end and starting afresh.This will often save tilne

and energy and avoid the risks OfOpening up for renegotiation issues already satisfactorily

settled◆ Although the rules in this Section are not confined to cOntractual relatiOnships,

it is in relatiOn to such relatiOnships that they will find their lmain applicatiOni they

reflect the p01icy Of favouring contractual security and stability which underlies many of

these lnOdel rules。

There will often be situations where it is necessary or desirable tO change the debtor in a

contractual relationship◆ In lnany such cases the reason will be a change Oflegal person′

ality without any change ofecOnonlic functioningo An individualtrader,Or a partnership,

becOmes a cOmpany.A company is restructured and parts Of its business hived off to a

subsidiary.A public body is replaced by anOther public body.An office′ holder without a

separate legal persOnality is succeeded by a new holder Ofthe officeo Some such situations

will be regulated by special laws providing for the aut01matic transfer Of the Ownership Of

assets and of rights and Obligations◆ Such special laws are not affected by this Section◆ In

many situations involving a change in legal personality without a change in econonlic

functiOning what is required is nOt iust the transfer of obligations but the transfer of an

entire contractual position― rights and Obligations◆ This is regulated by the f01lowing

SectiOn but the rules on substitution of debtors are there incorporated by reference.

There rLay alSO,hOwever,be cases where nO transfer Of rights is required but iuSt the

taking over ofan obligation Or the addition Of a new debtor◆ The debtor may have already

received everything due under a contract and inay be left only with an Obligation tO

perfOrin◆ In siinple cases,such as for exalmple the delivery of an itemL WhiCh has already

been paid fOr,all that口 Lay be required if the debtor cannot easily perfOrin personally will

be fOr the debtOr tO delegate perforllllance to a third party.This can be dOne under

IH◆ -2:106(Performance entrusted to another)◆ The debtor will remain liable under the

contract.There is nO change Ofparties◆ The creditor will nOt usually be entitled tO refuse
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perfOrmance by the delegated persOn(HI◆ -2:107(Performance by a third persOn))。

However,there inay be cases where,fOr all sOrts of possible reasons,the debtOr Or the

creditOr Or the third party wishes the Obligation to be taken over by the third party with

the effect Of discharging the debtOr,wholly Or partly,Or at least with the effect oflmaking

the third party an additiOnal debtOr under the contracto This cOuld be done by a terlni′

nation of the Original cOntractual relationship by agreel‐nent between the debtor and

creditOr f0110wed by the conclusion of a new contract between the creditor and the new

debtOr,Or with both the Original debtor and the new debtOr◆ The rules in this Section

enable it tO be done mOre directly by keeping the existing relationship and silnply

replacing or adding a debtor◆

Bo  The three techniques

Paragraph(1)of the present Article sets out three ways in which there can be a new

debtOr in a legal relatiOnship,the relatiOnship relmaining otherwise unchangedo The first

technique is complete substitutiOn◆ The new debtOr completely replaces the old,who is

dischargedo This is the converse of assignment.The second technique is incomplete

substitution.The new debtor replaces the 01d,but the substitution is not complete so

10ng as the new debtor has nOt perforined the Obligation◆ Until then the original debtor is

retained as a subsidiary debtor in case the new debtor does not perforln◆ The third

technique is the addition of a new debtOr◆ The Original debtOr is not discharged at all

but the creditOr gains another debtor,bOth debtors having solidary liability◆

The key feature of the legal techniques regulated in this SectiOn is that the legal rela′

tionship is preserved― with a change in parties on the debtOr's side― rather than

destroyed◆ Of course,if the parties to a contract prefer to tear up the cOntract and start

again with a new one,they are free to do so◆

In regulating these three types of situation the inOdel rules go beyond the Principles of

European Contract Law9 which regulated Only what is here called cOmplete substitution.

The extension was agreed in principle at the last meeting ofthe Study⊂ }rOup in Athens

in June 2008◆ The decision reflected a view long held by some members of the Study

⊂〕roup that the PECL rules were incomplete◆ It alsO reflected the fact that many national

systems regulate different types of substitution or addition Of a new debtOr and that the

Unidroit Principles of lnternational Commercial Contracts of 2004 do the same(see

arts。 9◆ 2.l to 9。 2.8)。 The Study Group gave the CompilatiOn and Redaction Team au″

thOrity to expand the PECL rules brOadly on the policy lines Ofthe UnidrOit Principles◆ In

carrying out this renlit the CompilatiOn and Redaction Teanl has had regard tO the need

to use DCFR concepts and terinin010gy and to try to ensure coherence with the rest Ofthe

mOdel rules。

C. Terminology

The terininology used一 complete substitution of new debtor,incomplete substitution of

new debtor,additiOn Of a new debtor― is neヽ w◆ TraditiOnal terins such as delegation or
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exproΠlission or assumption of debt,or variants of thenl,have been deliberately avOided

because Ofthe danger that they nlight carry unwanted cOnceptual baggage with them and

in accordance with the general policy of using neutral descriptive language whenever

possible◆

D. No formal requirements

In accordance with the general apprOach Ofthese mOdel rules nO fOrmalrequiremLentS are

laid dOwn 10r the substitutiOn or additiOn Of a new debtOr◆

Eo  Negotiating history irrelevant

Under this Article it dOes nOt matter how the change Ofparties was negotiated.Any one

Ofthe three parties― creditor,Original debtOr Or new debtOr一 Inay take the initiative and

may carry things fOrward by contacting either or bOth Of the Other twO.Often it will be

the Original debtOr whO takes the initiative and negotiates with the new debtOr with the

ObleCtiVe Of being relieved Of the Obligation◆ Sometimes the new debtOr will lnake an

Offer tO the creditOr tO take over the Obligation,perhaps as a bargaining counter to obtain

sOme benefit frOm the creditOr in return◆ Or the creditOr may initiate the process,perhaps

because Of wOrries about the debtOr's ability tO perfOrm◆ The process dOes nOt lnatter.

What matters is the Outcome一 what the parties decide tO dO◆ As the creditOr's consent is

always required befOre a new debtOr can be substituted the creditOr will always be able tO

veto complete Or incomplete substitutiOn◆

F. Default rule

It may happen that the creditOr silnply accepts a new debtOr but dOes nOt make it clear

which technique is being emp10yed◆ For this situation,paragraph(2)provides that the

additiOn Of a new debtor,with bOth debtors having solidary liability,is the default rule◆

The reasOn for this is that the technique least darrlaging to the creditOr Ought to be

preferred in case of doubt◆ The discharge Of a debtOr Ought nOt tO be readily presumed.

Notes

“Czm2麟ιjυ c"αnd“dischary電 "aSs2ゅι:ο■Ofdcbι

Many EurOpean civil codes deal expressly with twO types of assumption of debto ln the

first type the debtOr cOntinues to be bOund,with the third persOn collaterally stepping in

as an additiOnal debtOr(cumulative assumptiё n ofdebt).In the secOnd type the original

debtOr is released frOΠ l the debt and fully replaced by the new debtOr(discharging or

pr市at市e assumption of debt)。 See e.gothe AUSTRIAN CC§ §1405,1406;the GER′

MAN CC§ §414′ 418 and Staudinger(′ Ricblc),BGB[20051,§ 414,nOs.22 et seq.;the

CREEK CC arts。 471,477;the ITALIAN CC arts◆ 1268′ 1273;theSLOⅥ K CC§ 531 cl.

IH.-5:202
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l and 2;andthe PORTUGUESE CC art。 595(2)。 The FRENCH CC clearly recognises the

possibility Of a cumulative assumption of debt in CC art◆ 1275◆ On cumulative assump′

tion ofdebtin SPANISH law,see Dた ぇ′Picαぇo,FundamentOs I14,852◆ In POLISH law,see:

Cれch6Tsた,,ZObOwiaZania8,370′ 371◆ Underthe ESTONIAN LOA§ 178,a cumulat市 e

assumption of debt(or“ loining in Obligation")creates a solidary obligation; if the

purpose ofthe ioining in obligation is to provide additional security for the debt(nO per′

sOnal ecOnOΠ lic interest in debt);generally the prOvisions on personal security(LOA

§§142 ff)apply ttπ ttιis m%tandis.For a general histOrical and cOmparat市 e survey,see

Adamc M″ιれcぇ ,Asunci6n de Deuda en DerechO C市 il◆

In the NETHERLANDS the CC art◆ 6:155 deals only with a“ transfer of a debt frOm the

debtor tO a third persOn"with the effect,if the creditOr declares approval,Ofsubstituting

the new debtOr fOr the original debtor◆ BELC)IAN law like the prOposed Article distin′

guishes basically three types of situations,each with at least two variations:

a)cases where the 01d debtor is fully discharged,the nё w debtOr either taking up an

independent debt(nOvation)or substituted(or the old debtOr in the same debt(lib′

erating assumption of debt)(see cc arts◆ 1271 and 1276);

b)dcttgaιjο sobcndi(CC art◆ 1275),where the new debtor becOmes the primary debtOr

and the old debtOr relrlains bOund as a subsidiary debtor;the delegation can be either

dependent delegation, in which case the new debtOr takes up the same debt,or

independent delegation,in which case the new debtOr takes up an independent debt

(compare the latter case with the independent guarantees in Book lv Part G,Chap′

ter 3,differing however fOrin the dcttFtio sο :υcndi as the guarantor is norinally the

subsidiary debtor and not the primary debtor);

c)cases where an additiOnal debtor takes up either exactly the salme debt(s01idary

liability)or a cOncurrent debt.

The distinction between cumulative and discharging assumption of a debt is also

recognised in nOn′ codified systems.In SCOTLAND,for example,the Original debtOr

will be released by delegatiOn only if this is the creditOr's clear intention◆ There is a

presumption against release(G:ο tt and Hcndcγ son,The Law of Scotlandll,nO.3.38)。

Fογlηα:rCq%jγ cmc7Lts

The cOdifications dealing expressly with the substitutiOn of a new debtor fOr the original

debtOr dO nOt generally lay down any forinal requirelrlents◆ This is true,for example,of

GERMAN law:it however,the contract from which the transferred debt arises required

a special forin,the same requiremtents are applicable fOr the agreeIIlent for the replace′

ILent Of debtor(Staudinger(′ Ricblc),BGB 120051,§ 414,nOs.57 et seq◆ )。
Forin require′

ments are constructed in a similar way under ESTONIAN law(LOA§ 11(3))◆ Under

POLISH law, the cOntract for the assumption of a debt is void unless concluded in

writing.The same requirement applies to the consent of the creditOr(CC art.522)。 In

CZECH law the cOntract for the assumption of a debt needs to be lnade in writing but

writing is not required fOr the consent of the creditor(CC§ 531.2 and Sυ cstたα/Jchιidca/

ぶ賭γoυ乙,oz9,672)。 In SLOWヽ K law written form is required fOr the cOntract of assump′

tion(CC§ 531(3)),unlike the form ofthe creditOrt consent in case ofthe“ discharging"

assumption of the debt(see Judgments ofthe Supreme Court of SR 5 0bo 167/2001;4

0b0138/95;4 0bo 163/95)。

4◆
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III.D,stincι jο ns bctり ccn d′しγCntり,csげ agTCCmcnt

In a1l legal systeⅡ ls providing express rules on the substitutiOn of a new debtOr fOr the

original debtOr such substitutiOn inay be arranged in different ways:either by an agree′

ment between the creditOr and the third party to which the Original debtOr may or may

nOt have tO agree;or by an agreemtent between the Original and the new debtOr tO which

the creditOr cOnsentso Everywhere,the creditOr's cOnsent is llllandatOry fOr the release Of

the Original debtOr,but systeⅡ ls differ On the question whether the debtOr's cOnsent is

necessary to create the effects Of substitutiOn.

The GERMAN CC provides twO rules for the creation of an assumptiOn of debt:§ 414
concerns the agreemtent between the creditOr and the third persOn stepping in as the new

debtOr tO which neither the cO′ Operation nor consent of the Original debtOr is required

(see BAG 20 March 2002,NJOZ 2002,365 and Staudinger(′ Ricb姥),BGB 120051,§ 414,

no。 25;such a juridical act is seen as a contract in favOur Of the debtOr as a third party9

which Opens for the debtOr a right to reiect,See Schttchtricm and Schl帆 jdt′ KcsscI,Schul′

drecht,Allgemeiner Tei16,no◆ 820);and§ 415 prO宙des fOr the practically mOre impor′

tant agreemtent between the debtOr and the person who is tO replace the debtOr◆ This
needs apprOval by the creditOr tO have the effect Ofreplacing the debtOr(see Ricblc,10c。

cit。 ,nos。 41 etseq。 ).FOr equ市 alent prO宙sions under ESTONIAN law9see LOA§ 175(1)

and(2)accordingly.If the cOntract between the debtOr and the third party faces refusal

by the creditOr,the debtOr is deemed tO have the right tO require tilnely satisfactiOn of

the creditOr's claim frOm the transferee Of the ObligatiOn(LOA§ 175(4))。

Under AUSTRIAN law CC§ 1405 provides for the case in which the debtOr and the

third persOn agree to have the debt transferred tO the latter and states that the creditOr's

assent is necessary to replace the debtOr,whereas CC§ 1406(1)provides fOr the assump′

tion of a debt by agreelllent between the third party and the creditOr,which dOes nOt

need the debtOr's consent to be valido cc§ 1406(2),hOwever,supposes that such an

assumption rather cOunts as a cumulative one◆ The regulatiOn in the SLOVENIAN law

(LOA§ 427)is the same.

In FRENCH law cc art◆ 1274 deals with the situatiOn where the agreement is between

the creditOr and the third partyo lt prOvides that a nOvation by substitutiOn of the new

debtOr can Operate withOut the cOncurrence of the first debtOro CC art。 1275 deals with

delegatiOn,by which the debtOr finds anOther debtOr whO undertakes an ObligatiOn to

the creditOr.This dOes nOt release the Original debtOr by nOvation unless the creditOr

expressly declared that discharge was intended.A ccsstο n dc dcι ιc lnay result frOnl an
agreement between the original debtOr,the new debtOr and the creditOr(1■ 7`/Simlcγ /

Lcqacttc, Les obligations,no◆ 1306)。 Basically the same rules apply under BELGIAN

laπ

Underthe PORTUGUESE CC art◆ 595(1)a debt may be transferred either by a cOntract

between the Original and the new debtOr,which the creditOr ratifies,Or by a cOntract

between the new debtOr and the creditOr tO which the Original debtOr may or may not

consento A similar s01utiOn is provided by the GREEK CC art◆ 471:a bilateral agreement

between the creditOr and a third persOn willing tO assume the debt is deemted tO be

sufficient for replacing the Original debtOr whO Irlay nOt necessarily becOrLe part of this

agreeⅡ Lent。

Under DANISH law the agreement of the creditOr9 the debtOr and the third persOn is

generally required but the creditOr lnay approve of a substitution in advance(see Gο ′

iH.-5:202
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制 rd,Obligationsret HI,143 ff).In the ITALIAN CC arts。 1268′ 1271 deal with cumu′

lative delegation(dcた gαガοnC C%m♭πlatiυα,where the debtOr assigns to the creditOr a new

debtor who undertakes an obligation to the creditor)and art。 1272 deals with exprOglis′

sion(cspγοlmissio71c,where the third party9 without delegation by the debtor,assulmes the

debt)。 In bOth cases the Original debtor is not released unless the creditor expressly grants

a release◆ Art。 1273 deals with assumption ofdebt(accol:ο )by an agreement between the

debtor and the third person to which the creditor may adhere.Accο ;;ο is considered as a

contract in favour of a third persOn(see CasS。 7/8ノ 1941,nO.2776,Foro it。 ,I,916 but,for

a contrary opinion,Cass.28ノ 9/1971,nO。 2663,Giur◆ it。 ,1971,I,1,302)。 The adhesion Of

the creditor imports the release of the original debtOr Only if this constitutes an express

cOnditiOn Of the agreemtent or if the creditOr expressly grants a release。 (See generally9

Bjanca,665′ 666;Mancini,La delegaziOne,512;Gα ぇぇοnt,Manuale di diritto privato12,

618;see also Cass。 7/7/1976,nO.2525,Foro it.1977,I,708;Cass.21/2/1983,no.6935,

GiustociⅥ  1983,2376)。

11◆  Under ENGLISH and IRISH law a substitution by nOvation requires the assent of all

three parties.

According to POLISH law,if the assumption takes place by a contract between the

creditOr and the third party9 and the debtor has refused consent,the contract is deemed

not to have been concluded(CC art.521(1))。 On the other hand,in the case of an

assumption of a debt by a contract between the debtor and the third party9 the refusal by

the creditOr results in the person who under the contract was to assume the debt being

bOund to indemnify the debtor against the creditor's requiring the debtor tO effect per′

formance(CC art。 521(2)).The COnsent of the creditor is ineffective if the creditOr did

nOt knOw that the person assuming the debt was insolvent(CC art。 519(2)(ii)).

In SLOミ＼KIA the assumption of debts is concluded thrOugh a contract between the

debtor and a third party that will replace the debtor's contractual position,ifthe creditor

consentso This can be done towards either party to the contract(CC§ 531(1)),and the

creditor may agree in advance or subsequently(see JudgttLent Of the SupremLe COurt of

SR 5 0bo 167/2001)。 It hOWeVer,the contract is concluded between the creditor and a

third party,the third party becOmes a debtor tOgether with the original debtor(CC§ 531

(2))。

IH.… 5:203:Consent of creditor

(l)丁 he consent ofthe creditoris required forthe subsututtOn Of a new debtor,whether complete

or incomplete。

(2)The cOnsent ofthe creditorto the substituuon of a new debtor may be g市 en in advance.In

such a case the substitution takes effect only when the creditor is giVen notice by the new

debtor of the agreement behveen the new and the original debtor.

(3)ThecOnsentofthecreditorisnotrequiredfortheadditionofanewdebtorbutthecreditor,by
nouce to the new debtor,can raect the面 ght conferred against the new debtorifthatis done

without undue delay after being inforrlled of the right and before it has been expressly or

impliedly accepted.On such raecuon the nghtis treated as never ha宙 ng been conferred.

―
―
―
‐
‐
―
―
「
「
塵
組
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Comments

Ao  Consent of creditor required for complete or incomplete substitution

It is clearly essential that the creditOr shOuld have tO cOnsent to the cOmplete substitu′

tion of an existing debtOr by a new debtO■ The existing debtor inay be solvent and

reliable:the prOpOsed new debtOr inay be insOlvent Or unreliable◆ The same applies,

althOugh with less fOrce,tO incomplete substitutiOn◆ Here the creditOr retains the origi′

nal debtOr but Only in a subsidiary capacity.There is no reason to force such a dOwn′

grading of the oFiginal debtOr On an unwilling creditOr wh0 1nay not wish to have the

trOuble Of prOceeding first against an unsatisfactory new debtor◆

Where cOnsent is requirё d it need nOt be given expressly,but it inust be definite and

unequivocal◆ It shOuld nOt be lightly accepted that cOnsent has been given.The policy

shOuld be the salrle as that underlying H◆ -4:204(Acceptance)paragraph(2)一 “Silence

or inactivity does nOt in itself amount tO acceptance"◆ As long as the creditOr's assent has

nOt been declared,an agreemtent between the original and the new debtOr cannot have

the effect that the debtOr is replaced by the third party◆

II:πsttαιj07L l

A has borrOwed C 100 000 fr01m Bank B◆ ShOrtly thereafter C buys sOmLething fr01m

A for a price of C 120 000 and agrees with A to take Over,in part paymLent,ハ ごs debt

to Bank B thereby replacing A as debtOr◆ B declares its assent to this agreemLento As

a result,C is substituted for A as debtOr tO B◆

Ifthe creditor dOes nOt assent to an agreemLent between the original debtOr and the third

person whereby the third persOn is to take Over the obligation,the agreelnent has legal

effects Only between the debtOr and that persOn◆ This dOes nOt mean,however,that the

third persOn automatically jOins the debtOr in the obligatiOn tO the creditOr,sO as to give

the creditOr a right to require perforinance frOm either◆ Whether the creditOr acquires a

right against the third persOn will depend prittLarily On the terms ofthe cOntract between

the debtOr and that person◆ It is perfectly possible fOr thein tO agree that the third persOn

is tO be added as a debtOr,if the creditOr will not agree to a substitutiOn,but whether Or

nOt that is the effect Of the agreemtent will depend On its terins.

Bo  Consent may be given in advance

Paragraph(2)makes it clear that assent may be given in advance by the creditOr.In this

case, the substitutiOn will take effect Only when the creditOr is given notice of the

agreerrlent between the new and the Original debtOr◆ Since the creditOr lnust know

whether and when the substitution will take effect,the requiremtent of notice is not

lirnited tO cases where the new debtOr has nOt yet been identified at the tilne of the

advance assent◆

I‖ .-5:203
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II:πsttα tion 2

A is about tO sell a building to C,but urgently needs a 10an frOII Bank Bo A asks

Bank B tO agree in advance to C taking Over responsibility for repaylment ofthe 10an

after the conclusiOn Of the cOntract for the sale of the building◆ B agrees◆ C later

agrees also and nOtifies B accordingly◆ As frolm the rrloglent when the nOtice reaches

B,C is substituted for A as the debtOr◆

The legal analysis Of the advance cOnsent situation is that the indicatiOn Of advance

consent by the creditOr is the equivalent of an Offer to the third party to accept the third

party as the new debtOr◆ The nOtification to the creditOr is the equivalent Of the conl′

munication of an acceptance of this offer◆ A contract therefOre results◆ There is nO need

to regard the indicatiOn of advance consent as an actual offer Or the third party's act as an

actual acceptance because the prOcess of cOnclusiOn of a contract need nOt be analysed

into offer and acceptance(H。 -4:211(Contracts not concluded thrOugh Offer and ac′

ceptance)。 Notice may be given by any apprOpriate means(I◆ -11109(Notice)paragraph

(2)).There is no need for any particular fOrm.For example,if the Obligation involves

payment by installnents and if the new debtOr sends a letter with a first paymtent saying

“Having nOw taken over this debt,I enclose paymtent fOr the current month"that would

be a sufficlent notlficatlon◆

It is irnportant that there shOuld be a cOntract because it is this contract which insulates

the creditor frOm any defects in the agreemtent between the Original debtor and the new

debtOr(see IH。 -5:205(Effects of complete substitution on defences,set′ off and security

rights)paragraph (3)and HI◆ -5:207(Effects of incomplete substitution)paragraph

(1))◆

C.  Consent of creditor not required for addition of new debtor

The cOnsent of the creditor is not,hOwever,required for the addition Of a new debtor.

The creditOr 10ses nothing by such an additiOno The principle of s01idary liability lneans

that,although the creditOr has the advantage Of an additiOnal debtor9 the creditor can

silnply ignore the new debtOr if so inclined and prOceed against the original debtOr as if

nOthing had happenedo However,as anyone can refuse a benefit,the creditOr has the

right tO releCt the right conferred against the new debtOr if this is dOne prOmptly◆
「The

approach taken here― that the agreemtent of the creditOr is not required but that the

creditOr has a right to relect一 iS COnsistent with the apprOach taken elsewhere in the

mOdel rules(see II◆ -4:303(Right or benefit may be relected)and II。 -9:303(ReiectiOn

or revocation of benefit))。

Notes

1。   In all EurOpean legal systeris the consent of the creditOr is necessary befOre the debtOr

can be replaced.Some provide expressly fOr the giving of consent in advanceo Some

provide that a new debtor can be added without the cOnsent ofthe creditor.The details

and the terininolOgy vary.See the Notes to the preceding Article.
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IH.-5:204:COmplete substitution

A third person rnay undertake with the agreement Of the

completely substituted as debtor,with the effect that the

creditor and the original debtor to be

original debtor is discharged.

l‖ .-5:204

⊂omments

Ao Scope

This Article deals Only with the cOmplete substitution of a new debtOr fOr the Original

debtOr,with the effect Of discharging the Original debtOro Later Articles deal with in′

cOmplete substitutiOn and the additiOn Of a new debtOr◆

B.  丁he concept of complete substitution

lt is a widely accepted principle that a person(the``third persOn"or“ new debtOr")Inay
accept the debt Of anOther person(the``debtOr"Or“ Original debtOr"),thereby being

substituted for the debtOL

An agreel‐ rlent between the third persOn and the debtOr cannot by itselfhave the effect Of

discharging the debtOr frOm the Obligation to the creditOro TO achieve that result the

creditOr has tO cOnsent to the substltutlon◆

C. Relationship to other concepts

Assignmento Substitution is to some extent the antithesis Of assignment◆ Assignment
results in a new creditoro Substitution results in a new debtOr◆ AssignILent,hOwever,does
not require the agreemtent of the debtOr9 whereas substitution requires the agreemtent of

all three parties.

Novation.“ Novation"is used in different senses in different legal systeⅡ ls.Generally it

means the replacemtent ofa contract by a new cOntract,perhaps between the same parties

but perhaps with a change OfdebtOre Substitution under the present Article,On the other

hand,inv01ves a change in the debtOr,the cOntract(if the obligatiOn is a contractual

one)relmaining in lorce and unchanged in Other respects◆ It is this preservation of as

much as possible of the cOntractual relatiOnship which is the key distinctiOn between

substitutiOn and nOvationo NOvation relmains possible as a technique under the lnOdel

rules but is nOt specifically regulated.It is left tO the principle of party autonomy.rThe

parties to a cOntract can always agree to bring the relatiOnship tO an end.They,Or One of

them and anOther party9 can freely cOnclude a new cOntract.

Stipulation in favour of a third party. In the case Of a stipulation in favOur Of a third party

the fOcus Of attention is the cOntract between the two Original parties and the right Or
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benefit conferred on the third partyo ln the case of the substitution of a new debtor the

fOcus of attentiOn is not the contract between the creditor and the new debtor nor the

benefit conferred on the original debtor but rather the original cOntract and the change

in the parties to it by the replacelnent of the original debtor◆ The standpoint frOrl which

the legal arrangemtents are viewed is differente Moreover,all three parties must agree to a

substitution(even if it is actually beneficial to one or lnore of theΠ l)but a third party

beneficiary need nOt agree to the acquisition of a right under a cOntract between two

Other parties◆

Performance by a third person.The rules in HI◆ -2:106(Performance entrusted to an′

Other)and HI◆ -2:107(Perforinance by a third person)dO notinvolve a change Ofdebtor。

They inv01ve perforinance by a third party9 who does not becomte a party to the con′

tractual relationship between the debtOr and the creditor◆

Methods of payment.The rule in HI◆ -2:108(ゝ4ethod of payment)to the effect that a

creditor whO accepts a cheque or other Order tO pay or a promise to pay is presumed to do

s00nly on cOnditiOn that it will be honOured and that the creditor may nOt enforce the

original obligation to pay unless the order Or paymtent is not honOured is closely akin to a

substitution of a new debtor sublect tO a resolutive condition◆ However,the rules Of this

Section are not intended to apply tO bills ofexchange,cheques and pronlissory notes and

Other negotiable instruⅡ lents(I。 -11101(Intended field Of application)paragraph(2)(d))

and are subleCt tO any special rules relating to such lnatters as paymtent by credit or debit

cards◆

Do  lrnportance of creditor's agreement and new debtor's agreement

The preceding Article and indeed the Opening words Of paragraph(1)of this Article

make it clear that the creditor's agreemtent to the substitution is essential◆ Often the

substitution will be based On an initial agreemtent between the debtor and the third

person,to which the creditor's assent is required if the debtor is to be discharged◆

It is obvious,too,that the agreemtent of the new debtor inust be required before an

ObligatiOn can be imposed on the new debtor by a private arrangelrlent◆

E.  Debtor's agreement also required

The question whether the debtOr's agreeinent to a substitution should always be required

is more controversial and inOre difficult.There is no unifOrln answer in the different

European legal systeΠIs or international instruments◆

Under the PECL art.12:101 the agreemtent of the debtor was always required◆ This rule

has been criticised◆ See e◆ g◆ Adame′ Martmez in Thc Pttncが csげ Eガのctt COntract Lα リ

P″t III(Vaquer ed◆ ,2005),pp◆ 253′258.Under the UnidrOit Principles Of Uniform

Commercial Law the consent of the original debtOr is nOt required(art。 9◆ 2.1(b))al′

tAough itis noted in COmment 6 to art。 9.2.5 that that debtor cannOt be forced tO accept
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the benefit Ofthe substitution and can refuse tO be discharged by the agreemtent between

the creditOr and the new debtOn

These rnOdel rules f0110w the PECL approach◆ The reasOn fOr dOing sO is that the repla′

CerLent Ofa debtOr by a new debtOr cannOt safely be regarded as the cOnferring ofa silnple

unqualified benefit On the Original debtOr.There inay be cases,such as thOse inv01ving

the provision of a service,where the debtOr has a strOng and legitilnate interest in per′

fOrΠling the ObligatiOn◆ The debtOrt reputation could be affected if the debtOr is sul‐ rl′

marily replaced by anOther service provider even if一 perhaps particularly if― the debtOr

is paid in full◆ The debtOr may wish tO perfOrm in order tO keep a skilled wOrkfOrce

emp10yed and tO be able tO attract future work◆ The debtOr may have cOncluded ancillary

contracts with others,such as suppliers and carriers,to enable the wOrk tO be dOne and

may not wish tO be fOrced tO try to unravel these cOntractso Moreover9 even if in theOry

the debtorb rights are unaffected,in practice things might nOt be sO clear◆ The rights IIrlay

be conditiona1 0n certain events which the debtOr may have a properinterestin continu″

ing to control◆ In sulrl,the debtOr Often has an interest in the security and stability ofthe

contractual relatiOnship and shOuld nOt be deprived Of that interest without cOnsent.

Itis true thatin the case Ofa silnple ObligatiOn to pay9 where al1 0ther ObligatiOns under the

contract have already been perforined,the debtOr lnay have nO interest in not being

replaced◆ It wOuld be possible tO frame the rulessO as to distinguish between the case where

the debtOr has an interest in effecting or controlling perfOrn■ ance(or in nOt being replac′

ed)and the case where the debtOr has nO such interest◆ However,that wOuld lead tO a mOre

cOmplicated set of rules fOr the achievement ofnO significant practical advantageo ln the

“pure benefit"cases the debtOr wOuld be very likely tO agree to the substitution◆ MOreOver9

the debtor would still have tO be given the Option of prOmptly releCting the benefit,in

accordance with the general principal that a benefit cannOt be forced On a party.The

difference between being required tO agree and having a right of prOmpt relectiOn is sig′

nificant,and is rightly reflected in Other rules,but is nOt significant enOugh in the present

context to warrant increased cOmplexity.Finall私 ifthe debtOr dOes nOt agree to the sub′

stitution in such apure benefit case it would still be Open to the creditOr tO acceptpaymLent

frOm the third party9 with the effect that the debtOr wOuld be discharged and the creditOr

wOuld be liable tO the debtOr fOr any loss caused by the acceptance(III◆ -2:107(Perforrn′

ance by a thirdpersOn)paragFaph(3))◆ This would not amOuntto the substitution ofa new

debtOr but it rLeanS that the creditOr would nOt be preludiCed by the debtOr's refusal if the

third party is still willing tO pay and the debtOr wOuld nOt be harined by the paymtent◆

In sOme situations a refusal by the debtOr tO agree to a substitution desired by the creditOr

would nOt dO the debtOrlmuch g00d in the 10nger termo The creditOrlmight have the right

to terminate the cOntractual relatiOnship unilaterally.(See e◆ go for services IV C。 -2:111

(Clientt right tO terminate)).Howevet that would bring into operation the rules On

terlnination,which are designed tO achieve a fair result fOr bOth partieso lf the terlnina′

tion was uttuStified the debtOr wOuld be entitled tO dalmages◆

In shOrt,requiring the debtOr's cOnsent to a substitutiOn is safer and silnpler9 1■ Ore in

accOrdance with the principle Of cOntractual security,and not harinful tO the interests of

any of the parties involved◆

I‖ 。-5:204
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F. Matters left to implicauon

The Article dOes nOt provide expressly fOr the substitution of a new debtor in relatiOn tO

Only part Of the obhgatiOns under the contract◆ This,hOwever,is not excluded by the

Article and if the ObligatiOns are divisible,substitution lnay take place in relatiOn tO any

part of them identifiable as a separate obligatiOn.As the creditOr inust agree to the

substitution there is no need fOr any equivalent Of the special prOtection affOrded by

IH◆ -5:107(Assignability in part)in the case of partial asslgnments◆

Notes

Widc γccoyι tionげ COnccpt

The underlying concept of substituting a new debtOr fOr the Original debtOr is widely

recognised in national legal systeⅡIs but terinino10gy varies.

In the c市 ilcOdes OfAUSTRIA(CC§ §1405′1410);GERMANY(CC§§414′ 418);POR′

TUGAL(CC arts◆ 595′ 600);ESTONIA(LOA§ §175′177);SLOVAKIA(CC§§531′

532);the CZECH REPUBLIC(CC§ §531′534);SLOVENIA(LOA§ §427′ 431);and the

NETHERLANDS(CC arts.6:155′ 158)there are express rules under headings denOting

the assumption,or taking over,of debts.Under GREEK law toO(CC art.471)a third

party lnay assume the debt and thereby release the debtor.Assumption of debt is an

expressly acknOwledged cOncept(Pho ChTistodO%;οッ,in Kcγαttc%S and KO型 γis,Introduc′

tion2,118)◆ In these systelns assulmption of debt is distinguished fr01m novation◆

Many European systeⅡ Is lnention the substitution of a new debtOr under the heading Of

novation,although in some cOuntries doctrine lnay also recOgnise a separate concept of

assumption of debt withOut novation.The FRENCH CC, for example, prOvides

(art。 1271(2))that one Ofthe waysin which nOvation may operate is when a new debtor

is substituted for the Original debtor,who is discharged by the creditOr◆ E)octrine has also,

hOwever,deve10ped a concept of ccsstOn dc dcttc。 (See■宵ご/Simttγ /Lcq%cttc,Les obliga′

tions,no◆ 1305。 Note,hOwever,that sOme authors shOw scepticism in accepting this

concept.Cl Mahzrた andパソnas,n。◆310;A%bcrt,nO。 1).For BELGIAN law9see the Note

2 to IH。 -5:202.The ITALIAN CC regards the situatiOn where a new debtor is substitut′

ed fOr the Original one who is released as a type Of novation (subieCtiVe novation,

art。 1235)◆ The SPANISH CC,under the general heading of nOvation,provides in

art。 1203(2)that an Obligation lnay be lnOdified by substituting another person(or the

debtOL The term asし ιnct6n lwithout extinctive novationl de dc%(力;is alsO,hOwever,well′

knOwn in case law and literature(See TS 29 Apri1 2005,RAJ 2005/4550,TS 16 March

2006,R旬 2006ノ 5724)。 In ENGLISH and IRISH law nOvation covers the replacement of

one contract by another,with a third person being substituted for one Of the existing

parties(TTcitcι ,The Law ofCOntractll,nO。 15′ 077;Chitり on Contracts 129,nos.19′ 085′

19′ 087)◆ In FINLAND the substitutiOn of a new debtor fOr the original debtOr is usually

shOrtly mentioned under the general heading of nOvation:see Bケ ιand/Nν bcrgh/Pctrcll,

216;AzT」 ittυ
j 25.24)。 See further Andcγ sOn paras.3◆ 02′ 3◆ 19.

In DANISH law dcbiι ο∬た横C means“ change of debtors".Functionalし thiS COncept

corresponds tO substitution of a new debtOr(see Gomard,ObligatiOnsret HI,143′ 156)。

In SWEDEN the substitution of a new debtor fOr the Original debtOr is recognised and is
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distinguished frOm nOvation.That wOuld require an antttπ s nουandi which is nOt at hand

when the debt in essence remains the same(Rο dhc,ObligatiOnsratt,639 ff)◆

5.   In POLISH law substitution of a new debtOr is prOvided fOr the heading of“ Change Of

debtOr"and is called“ assullllption of debt"(CC art.519).It is distinguished fr01m■Oυαιjο

(i◆ e◆ an agreemtent according tO which the debtOr undertakes with the cOnsent of the

creditOr tO effect another perfOrinance,or even the same per(orinance but based On a

different legal grOund,CC art.506(1))◆

lH.-5:205:Effects of complete substitution on defences,

set― off and security rights

(l)The new debtor may invoke against the creditor all defences which the onginal debtor couid

have invoked against the creditor.

(2)丁 he new debtor may not exercise against the creditor any Hght of set¨ off avallable to the

original debtor against the creditor.

(3)丁 he new debtor cannot invoke against the creditor any面 ghts or defences ansing from the

relationship behveen the new debtor and the original debtor.

(4)丁 he discharge of the o面 ginal debtor also extends to any personal or propHetary secu面 ty pro¨

vided by the original debtor to the creditor for the perforrrlance of the ob‖ gation,unless the

secu面ty is over an asset which is transferred to the new debtor as part ofa transaction beい veen

the original and the new debtor.

(5)upon discharge ofthe o面 ginal debtor,a secunty granted by any person other than the new

debtor for the perforrrlance of the obligation is released,unless that other person agrees thatit

should continue to be avallable to the creditor.

Comments

A.  General effect of complete substitution

The general effect Of c01mplete substitution f0110ws fr01m earlier Articles.The Original

debtOr is replaced and discharged◆ The inere transfer of the ObligatiOn to a new debtOr

dOes nOt change the cOntent ofthe obligatiOn◆ In contrast to“novation'',in its traditiOnal

meaning within the civil law traditiOn,the content Of the obligatiOn is not affected by

the substitutiOn of a new debtOr fOr the original debtOr but relnains unchanged.This goes

fOr such matters as the place and time fOr perfOrmance◆ What is transferred to the new

debtOr is the Original obligatiOn with the samte content and accessOry rights(fOr instance,

the right to interest)as existed befOre◆

HOwever, any personal or prOprietary security for the perforinance of the obligatiOn

granted by a persOn other than the new debtOr is released upon the discharge Of the

original debtOr◆ It hOwever,the persOn having granted the security agrees that it shOuld

not be affected by the change in the persOn of the debtOr,the security will relmain

effectlve◆

l‖ .-5:205
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Substitution will nOt transfer to the new debtor any rights which the Original debtor had

under other ancillary contracts,suCh aS contracts concluded with third parties to facil′

itate the debtor's perforinanceo lt is possible,although prObably unhkely,that under such

an ancillary cOntract the third party has incurred an obligation not only towards the

original debtor but alsO towards any person later substituted for the Original debtOr in the

principal cOntracto Whether that is so will depend On the terlns of the contract with the

third party as interpreted.If it is so,and the obligation turns out to be rnOre burdensOmte

in relation to the new debtor than it would have been in relation tO the original debtor

then the third party lnust nevertheless perforin the Obligation undertakene That is a risk

which the third party took◆

Accessory rights which the creditor inay have reinain available to the creditor and,

SubleCt tO later rules,are nOt affected by the substitution.Ifthe new debtor had granted

a security to the creditor before agreeing to be the new debtor,that security will cOntinue

tO be available to the creditor,who may alsO take advantage of any additional security

provided by the new debtor On Or after that tllne◆

B. Defences stemrrling from the original relationship

The substitution of a new debtor fOr the original debtor means that the new debtor is put

into the salmLe legal position as the original debtor.The new debtor may therefore set up

all the substantive and prOcedural defences against the creditor which the Original debtOr

wOuld have had under the original relatiOnship with the creditor◆ This applies,for ex′

almple,with regard to the defence of prescription◆

The crucial mOment for setting up a defence is the lnOment of conclusion of the agree′

mtent by which the new debtor is substituted for the Original debtor.All the oblectiOns

the original debtor Πlight have been able to raise prior to this tilne,or based on events

which had taken place by this tilne,Inay be raised by the new debtoro E)efences that

becaine available to the original debtor at a tille when the substitution had already been

effected cannOt be raised by the new debtor.

The new debtor cannot,hOwever,use a right held by the original debtOr against the

creditor in order to effect set′ o“.That is nOt strictly a defence and is something outside

the original relationship◆ For the sake ofclarity9 this point(which was madein COmment

D to art。 12:102 the Principles of European Contract Law but not in the Article itself)is

expressed in paragraph (2). It is alsO expressly made in the UnidrOit Principles

(art。 9◆ 2.7).

The rule that the new debtor can invoke the defences available tO the original debtor is

ilnplicitly lirnited tO use pertaining to the obligation taken over◆ In particular,this rule

will not apply whenever the new debtor has accepted an obligation that existed inde′

pendently from the Original obligation◆
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C. Defences sternming from the relationship betM′een the

original debtor and the new debtor

Paragraph(3)Inakes it clear that the creditOr is not affected by any rights or defences

which the third persOn rLay derive fr01m that person's relatiOnship with the debtOr◆ Even a

defect in an agreemtent for substitutiOn between the Original debtOr and the new debtOr

that would lnake it vOid Or vOidable dOes nOt change the position of the new debtOF in

relation tO the creditOn The creditOr is entitled tO prOceed against the new debtOr even if

the creditor knew Or cOuld reasOnably be expected to have knOwn that the relatiOnship

between the Original debtOr and the new debtOr is defective because it lacks cOnsent of

the parties,or is ofsuch a kind as wOuld allOw the new debtOr tO raise a defence against

the original debtOr◆ The substitution is to this extent regarded as being independent Of

defects in the underlying relatiOnship between the original debtOr and the new debtOr◆

The policy is tO protect the creditOr◆ If the creditOr has a valid cOntract with the new

debtor whereby the new debtOr takes Over the obligation of the Original debtor9 the

creditOr shOuld nOt be cOncerned with defects in the legal relatiOnship between the

original debtOr and the new debtOr.It shOuld be noted,hOwever,that ifthere is nO actual

contract between the creditOr and the new debtOr but iuSt a third party right under a

contract between the original debtOr and the new debtOr a different rule applies and

defences under that contract may be asserted against the creditOr whO is the third party

beneficiary.See II。 -9:302(Rights,reinedies and defences)paragraph(b)。

III%s″ ation l

A sells tO⊂ 〕an alleged original piece Of lnedieval Chinese art for C 20 000 and

agrees with C that in exchange C shOuld be substituted 10r A as debtOr Of Bank B.

Upon notificatiOn by A,Bank B cOntacts C and agrees with C that C willtake over

the debt◆ B knOws nothing Of the underlying sale transaction◆ Soon thereafter it

beCOrLeS eVident that A一 whO has ELeanWhile gone bankrupt― had s01d a fake tO C◆

This dOes nOt affect the substltutlon。

It however,the new debtOrt agreement with the original debtOr was vitiated by mistake

Or fraud or sOme Other vice Of cOnsent and ifthat in turn caused the agreemtent between

the new debtor and the creditOr tO be cOncluded in inistake then the new debtOr may be

able tO avOid the latter agreement and thereby escape liability◆ This will be the casc,in

particular,if the creditOr caused the rnistake,Or knew Or could reasOnably be expected tO

have knOwn Ofthe nlistake and left the new debtOrin error contrary to good faith and fair

dealing,or made the same mistake◆ See H。 -7:201(Mistake)。

II:πsttα tion 2

The facts are as in 11lustration l but B knOws that A has defrauded C and remains

silent, cOntrary to good faith and fair dealing, in Order to have a new debtOr

substituted for A who is knOwn tO be verging on insolvency.C can avoid the cOn′

tract with B and escape liability(or the debt◆

The applicatiOn Of the rules On the inv01vemtent of third parties in vitiated cOnsent

(H◆ -7:208(Third persOns))may alsO enable the new debtOr tO escape liability by avOid′

ing the cOntract with the creditOro This is discussed in the f0110wing Commente

lH.-5:205
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Do Defences sternming from the relationship betureen the

creditor and the new debtor

lt f0110ws from general principles,and dOes nOt need tO be stated in the Article,that the

new debtor can use any defences arising from the cOntract with the creditor◆ If,for

example,the creditOr has by fraudulent means induced the new debtOr tO take over the

Obligation there can be no doubt that the new debtor cOuld avoid the contract.It would

be the same ifthere were such a mistake as to lustify avoidance.It should be nOted in this

connection that if the Original debtor was,with the creditor's assent,involved in the

making of the contract,as llight often be the case,and induced the new debtor's agree′

ment by causing a Πlistake or by fraud,coercion,threats or unfair exp10itation,then

remtedies for the induced vitiatiOn of consent are available against the creditor as if the

behaviourin question had been that ofthe creditor(II◆ -7:208(Third persons)paragraph

(1))◆ Indeed this will also sometimes be the result if the creditor merely knew or could

reasonably be expected to have knOwn ofthe fraud,coercion,threats or unfair exp10ita′

tiOn by the Original debtor,even ifthe Original debtor did not have the creditor's assent to

be involved in the lnaking of the contract between the creditOr and the new debtOr

(IH。 -7:208(2))◆

Silnilarly,the creditor cOuld avoid the contract with the new debtor if the new debtOr

had fraudulently induced the creditOr tO conclude it and thereby lose the Obligation of

the Original debtOr◆

E.  Discharge of the original debtor and of third persons with

regard to security rights

Under paragraph(4)the Original debtor whO has granted a security for the perfOrmance

Of the obligation is generally discharged with regard to that security,as soon as the

substitution takes effect◆ Under paragraph(5),any third persOn who has granted a se′

curity for the perforinance of the obligation by the Original debtor is also,as a rule,

released◆ These rules are tO be found in a clear inalority Of European legal systelrls◆

There are however exceptions to these rules◆ With regard tO a security provided by the

original debtor the rule does not apply to any security over an asset which is transferred as

part of a transaction between the original debtor and the third person stepping in as new

debtor◆ This lnay have practical ilnportance in the case Of a reservation of title clause in

respect of gOOds,fOr which part ofthe price had been Owed to the creditor by the original

debtor◆

With regard to a personal or proprietary

perfOrinance of the obligation,this other

security in favour of the creditor,but will

ELent。

security granted by any other persOn for the

person inay agree to the cOntinuation of the

be released in the absence of any such agree′
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Notes

lH.-5:205

In BELGIAN law it is first Of all a questiOn ofinterpretation whether the substitution of a

debtOr is a mere substitutiOn(in which case the same rule applies as in the Article)Or a

novation(in which case the new debtOr Owes a fully independent debt,Only deterinined

by the relatiOnship between the creditOr and the new debtOr),but the first type is

presumed(CC art。 1273)◆ In GERMAN law(CC§§417 and 418)the third persOn is

al10wed tO raise defences against the creditOr which arise from the legal relatiOnship

between the creditOr and the third persOn.As a consequence of the separation of the

Obligating from the dispOsing part of a substitutiOn,the third persOn cannot,however,

raise any defences against the creditor resulting from the Obligating relatiOnship to the

debtOr,but sOlely defences arising from the disposing contract◆ The third persOn is not

al10wed tO use a right of the debtOr tO effect set′ off(see cc§ 417(1)sent.2 and ci

Staudinger(′ Ricblc),BGB 120051,§ 417,nO。 29))The CC§ 418 states that,in a case of

assumption of debt,accessory security interests expire when the debtOr changes(Ricbた
,

10c.cit。 ,§ 418,no。 1)◆ Only if the person providing security consents to the Change Of

debtOr dOes the security remain,CC§ 418(1)sent。 3.The same rule is applicable tO nOn′

accessory security interests,because the policy of CC§ 418 is to protect the persOn

providing security from being liable tO an unknOwn debtOr(Ricbた , 10co cit., §418,

nO◆ 12);ESTONIAN law is similar(LOA§ §176,177)。

In GREEK law CC arts◆ 473,474 and 475 cOrrespond tO paragraphs(1),(3)and(4)of

the Article。

According to the AUSTRIAN CC§ 1407(2),existing rights with respect to the claim

are,as a rule,nOt affected by the change in the persOn ofthe debtOro HOwever,Austrian

law is the sallle as paragraph(4)ofthe Article in that the secOnd sentence OfCC§ 1407

(2)makes the cOntinuation ofsureties and pledges by a third persOn dependent On that

person's consent; and silnilar tO paragraph(1)in that the new debtOr inay invoke,

according tO CC§ 1407(1),all defences that the original debtOr wOuld have had against

the creditor(see OGH 21 September 1982,SZ 55/132).The position is the same in

SLOVENIAN law(see LOA§ §428′ 431)◆

Under SPANISH law there is nO problelrl with the possibility ofraising defences based On

the relationship between the creditOr and the new debtOr but there is sOme uncertainty

abOut Other defences and securities(Dた ぇ′Picaぇο,FundamentOs H,848-849)◆「Fhere is no

case law available。

In ITALY,in the case ofcspγ 01鴨isstonc,the third persOn cannot set up against the creditOr

defences cOnnected with the third persOn's relatiOnship with the Original debtOr(CC

art。 1272(2))but may raise against the creditOr all the defences which the Original debtOr

cOuld have raised against the creditOr unless such defences are personal to the Original

debtOr Or are derived frOm acts subsequent to the exprolnission◆  AccOrding to CC

art.1272(3),the third persOn cannot exercise against the creditOr a right tO set′ offwhich

Πlight have been exercised by the Original debtOr,even if the requirements fOr set′ off

were satisfied befOre the exprOnlissiono A silrlilar pOsition can be found in art.598 ofthe

PORTUGUESE CC.In ITALY,in the case of accο ;:ο ,the third persOn is,in every case,

bound tO the creditOr whO adhered tO the stipulatiOn up to the lilnits within which the

third persOn assumed the debt,and can set up against the creditOr the defences fOunded

on the cOntract on the basis ofwhich the assulrlption took place:CC art◆ 1273(3)。 So far

as security rights are concerned,the CC art。 1275 prOvides that in all cases where the

′θ95



lH。 -5:205 Bοοたノ′′O Chap[θ r 5i Changθ  ο√partics

creditOr releases the Original debtor all guarantees attached tO the right are extinguished

unless the persOn who furnished them agrees specifically tO cOntinue them.

As a consequence ofthe rule in DANISH law that a change Of persons in a contractual

relationship is not to affect adversely any of the persons involved,the new debtor rnay

set up against the creditor all defences which the Original debtOr cOuld have used against

the creditO■ A registered lnOrtgage is generally unaffected by a transfer of ownership of

the ilrllnOvable prOperty unless otherwise agreed between the original debtor and the

mortgagee。

Under SWEDISH law whether any security given by the Original debtor Or another

person remains effective depends upon their agreemLent。

Since under the laws Of ENGLAND and IRELAND any debt created by the cOntract is

extinguished On novation it f01lows that accessory rights given by the debtOr,such as

security for the debt,are alsO extinguished except where they are over an asset transferr′

ed tO the new debtOr,who will take the asset subleCt tO the security.Novation lnay also

have the unintended consequence ofreleaSing a surety to the Original cOntract unless the

surety's consent is obtained Or the terins ofthe guarantee preserve the surety's liability in

the event Of a nOvation.In SCOTLAND the release Of the Original debtOr will alsO

release a cautioner for the original debt Or the Original debtor,G:ο αg and HcndcrsOn,The

Law ofScotlandll,no◆ 3◆ 37.See also McBγ νdc,Law ofContractin Scotland,nO。 25◆ 27.

In POLAND the new debtOr lnay not set up against the creditOr any defences arising

frOⅡ l a legal relation existing between the new debtor and the forlner debtOr;this,hOw′

ever,does not apply to defences of which the creditor knew(CC art◆ 524(2))◆ The new

debtor is entitled against the creditOr to any defences to which the fOrlner debtOr was

entitled,except for the defence Of set′ off against a claim of the fOrmer debtOr(CC

art◆ 524(1)).The rule prOvided in para。 (4)of the present Article is expressed in the

POLISH CC art.525◆

In SLOミ＼KIA the content ofthe Obligation does not change after the assulmption ofthe

debt,except for the securities,as in para◆ (4)of the present Article(see CC§ 532)◆ The

defences can be invoked by the creditOr in the salne way as para。 (1)provides,pursuant

tO CC§ 531(4)。 Although without express statutory statement,the rights between the

foriner and the new debtOr lmay not be invOked against the creditor, if not agreed

Otherwisee CZECH law is identical(see CC§ §531 and 532)。

In FRANCE,in the case of pure delegatiOn or delegatiOn by novation,the new debtOr

cannot raise the rights of defencё  arising out of the legal relatiOnship between the

original debtOr and the creditor,unless the latter knew Of the defects vitiating the

original debt,which would amount to fraudo The new debtOr inay,hOwever,set up

against the creditOr the defence Of nullity. In contrast with pure delegatiOn,silnple

delegatiOn lneans the additiOn,nOt the substitution,of the new debton″ The creditor

may pursue two debtOrs and the new debtOr may nOt raise any defences arising out ofthe

relatiOnship between the original debtor and the creditor,it being the cα %sa ofthe new

debtor's Obligation。 (See B`nabcnt,Les obligationsH,540,nO。 755)◆

10.
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IH.-5:206:incomplete substitution

A third person may agree with the creditor

substituted as debtor,with the effect that the

new debtor does not perforrn properly.

and with the original debtor to be incompletely

originai debtor is retained as a debtor in case the

IH.-5:207

Comments

lncomplete substitution is not so potentially dangerOus fOr the creditOr as complete

substitution because the original debtOr is retained as a fall backo Nonetheless the cred″

itor is affected The liability Of the Original debtOr is reduced tO a subsidiary liabilityo The

creditOr rnay have the trOuble and expense of prOceeding first against the new debtOro lf

the new debtOr seegls likely tO be unsatisfactory and the Original debtOr is entirely

satisfactory the creditOr may prefer tO refuse tO agree to even an incomplete substitution。

The original dё btOr and the new debtOr may then,if they wish,prOceed to add the new

debtor as an additiOnal debtOr with sOlidary liability◆

The positiOn of the Original debtOr inay also be seriOusly affected by an incOmplete

substitution.The Original debtOr may wish to perfOrin the ObligatiOn personally and nOt

be reduced tO,in effect,the r01e Of a prOvider ofsecurity fOr sOmeone else's perfOrmance◆

For this reason the s01utiOn here is the same as in relatiOn tO complete substitutiOn◆

Notes

1◆   The inclusiOn Of this type Of incomplete substitution in the lnOdel rules was inspired by

the UnidrOit Principles Of lnternational Conllnercial Contracts,art◆ 9。 2.5.

lH.… 5:207:Effects of incomplete substitution

(I)丁 he effects ofan incomplete subsutution on defences and set‐ off are the same as the effects of

a complete substitution.

(2)丁 o the extent that the o面 ginal debtor is not discharged,any personal or prop面 etary secudty

provided for the perforrllance of that debtor's obligations is unaffected by the substitution。

(3)So far as nOt inconsistent with paragraphs(l)and(2)the liability of the oHginal debtor is

governed by the rules on the liabHity of a provider of dependent personal security with sub―

sidiary liabi‖ ty.
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⊂omments

ln sO far as the new debtOr takes Over the obligation,the position in relatiOn to the

defences and rights which the new debtor can invoke against the creditor is the same as

fOr a complete substitution.This is prOvided for by paragraph(1)◆

The pOsition in relation to personal or proprietary security rights is,however,different.

The Original debtor is not discharged but retains a subsidiary liability which inay come

intO full effect in the event of non′ per(orinance by the new debtOr.There is no reason

therefore to deprive the creditor of the benefit Of any security provided(Or the perforin′

ance of the original debtor's obligation.It will generally be rnuch less likely than before

the substitution that the security will be called upon but that is Only tO the advantage Of

the security provider◆ It will be nOted that the security does nOt become a security for

perfOrinance by the new debtOr:it reinains unaffected by the substitution and therefOre is

merely security for the perfOrinanCe Of the original debtOr's obligatiOn◆

Paragraph(3)deals with the subsidiary nature of the original debtOr's liabilityo ln effect

the Original debtor has become a prOvider of a dependent personal security with subsid′

iary liability.The rules of BOOk I｀ y Chapter 3,Section 2 are therefOre applied◆ The effect

is that the creditOr,in order to preserve full rights against the Original debtOr,is required

to proceed first against the new debtOr(IV G.-2:106(Subsidiary liability Of security

provider)。 The creditor must also observe certain notification requirements(IV G◆ 一

2:107(Requirement of notification by creditOr))。 The creditOrt rights against the Origi′

nal debtOr may alsO be reduced ifthe creditOr's conduct has adversely affected the original

debtort rights of relief against the new debtor(IV G◆ -2:110(ReductiOn Of creditor's

rights))◆ If the Original debtor perforins the Obligation the original debtOr will have rights

to reilnbursemtent against the new debtOr and is subrOgated to the creditor's rights against

the new debtor(IV G。 -2:113(Security providert rights after perfOrmance)。

Paragraph(3)is only a default rule◆ It could be modined by agreement between the

parties affected by the relevant rights and obligations.In particular,as the original debtor

is not someone who is assunling a new liability,but someOne whose full liability is being

reduced tO a subsidiary liability9 the new debtor and the Original debtor Πlight well wish

to agree that the Original debtor wOuld have nO recourse if the original debtor perforins◆

Silnilarly,the creditor Πlight be prepared to agree to a downgrading ofthe liability Of the

original debtor only if the creditor retained strOnger rights against the original debtor

than prOvided by the default ruleso But it is useful to have a,ysteⅡ 1 0f default rules in

place.

Notes

1◆  For the position relating to defences and set′ off,see the Notes to HI。 -5:205(Effects of

cOmplete substitution on defences,set′ off and security rights).For the pOsition relating

tO the liability of the provider Of a dependent persOnal security,see the Notes to Book

IVG,Chapter 2.In BELC)IAN law,a dclcgαιjo sO;υ Cndt is equally presumed not to create

an independent debt:the delegated debtor is presumed to have engaged itself rnerely to
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the existing debt(``dependant delegation")。 However,many cases of dcた rtiO Sο :υcndi

create by their nature or given the circuⅡ lstances an independent debt,e◆ go when a

negotiable instrument is issued(perhaps a bil1 0fexchange)Or in the case Ofcredit cards,

etc。 (“independent delegation")◆ Transfer of mOney is alsO analysed as a fOrm OfdclcFtiο

sο :υcndi,by which the bank Of the beneficiary takes up an independent debt.

IH.-5:208:Addition of new debtor

ハthird person rnay agree with the debtorto be added as a debtor,with the effect that the original

debtor and the new debtor have solidary liability.

⊂omments

Unlike cOmplete or incOmplete substitution, the additiOn of a new debtOr dOes nOt

discharge the original debtOr.BOth debtOrs have s01idary liability◆ As the creditOr is not

preludiCed, the creditOr's consent is not required◆  HOwever, in accordance with the

principle that a persOn cannot be compelled tO accept a benefit,Or apparent benefit,

the creditOr inay relect the right against the additiOnal debtOr if this is dOne prOmptly

after learning of it◆ See IH◆ -5:203(Consent Of creditOr).

The cOnsent of the Original debtOr is,hOwever,required◆ The reasOn is that the additiOn

changes the Original debtOr's position◆ The debtOr is 10cked intO a set ofrules On solidary

liability which the debtOr may not wish to be 10cked intO◆ The debtOr 10ses an elemtent Of

control over the perfOrmance of the ObligatiOn and becOmes a party to a legal relatiOn′

ship with a persOn not ofthe debtOr's chOice◆ The arguments are similar tO the arguments

fOr requiring the cOnsent of the debtOr tO the substitutiOn of a new debtOr◆ The additiOn

of a new debtOr with solidary liability is not necessarily a pure benefit fOr the original

debtOr and,particularly in the case Of nOn′ inOnetary obligatiOns,may have disadvanta′

ges◆ If a new debtOr is tO be brought intO the relatiOnship the Original debtOr Ought tO

have a say on that and On the terins regulating the relatiOnship between the twO debtOrs◆

The underlying principle is that Of party autonomy.A person should be able tO ch00se

with whOm tO enter into a legal relatiOnship and On what terins◆ In sOme cases,such as

assignment of rights,this principle gives way to the principle of the free rnarketability of

assets,but with important quahficatiOns for the prOtection ofthe debtOr.There is nO such

countervailing principle in the present context◆

What happens if the creditOr and the third persOn want the third persOn to become an

additiOnal debtOr but the Original debtOr refuses cOnsent7′ There are several optiOns◆ Ifthe

purpOse is the provisiOn ofa persOnalsecurity there is nOthing tO prevent the third persOn

frOrrl providing such a security9 without the cOnsent of the debtOr,by a cOntract with the

creditOr Or by a unilateral undertaking in accOrdance with the rules in Part IV G◆ (see
IV G◆ _1:103(Creditorゝ acceptance)◆ Ifthe third persOn simply wants to pay the debtOr's

debt this can be dOne under IH◆ -2:107(Perforinance by a third persOn)。 There is alsO

nothing to stOp the creditOr and the new debtOr frOm cOncluding a contract whereby the

new debtOr undertakes tO pay a sum equalto the amOunt Ofthe original debtOr's debt and

l‖ 。-5:208
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receipt of paymtent,to release the Original debtoro None of

change in the parties to the original contractual relation′

the creditor undertakes,On

these techniques involves a

ship◆

The default rule fOr s01idary liability is that the debtors are,as between theⅡ lselves,liable

in equal shares(HI。 -4:106(Apportionment between solidary debtors))but this Can be

changed by agreerrlent between the debtors◆ It does not affect the creditOr◆

Notes

1.  The technique of cumulative assumption of debt is well known in EurOpean legal sys′

teⅡls.The details,however,varyo See the Notes to IH。 -5:202(Types of substitution or

addition)。

lH.-5:209:Effects of addition of new debtor

(1)Where there L a contract betteen the new debtor and the cred■ or,or a separate unihteral

iundical act by the new debtorin favour ofthe cred■ or,whereby the new debtoris added as a

debtor,the new debtor cannot invoke against the creditor any rights or defences arising from

the relationship beい veen the new debtor and the original debtoro Where there is no such

contract or unilateraliuridiCal act the new debtor can invoke against the creditor any ground

of invalidity affecting the agreement with the original debtor.

(2)So far as nOt inconsistent with paragraph(l),the rules of Book Hl,Chapter 4,SecuOn l

(Plurality of debtors)apply.

⊂omments

The general effect of the addition Of a new debtor,without any discharge of the original

debtor and without any agreelnent that the original debtor is to have Only subsidiary

liability9 is that the new debtor and the original debtor have solidary liabilityo This is

:麗 盤l蹴 [盤 忠 肌 古 ‖ :よ鰍 識 翼1譜 ビ 世 1彙 憮 思

rules On these topics.It is alsO unnecessary to have a rule tO the effect that any persona1 0r

i胤冒ぶ糧Ⅷ漑撃糧智:露税鍵糧:訛世篤;撫織度
that the original debtor is nOt replaced or discharged and relmains fully liable◆

Although the consent of the credit9r is not required for the addition of a new debtor

there may be cases where the new debtor concludes a separate contract with the creditOr

assuΠling liability as an additional debtor◆ There lnay alsO be a silnple unilateral under′

taking to that effect.The first sentence of paragraph(1)deals with the position where

there is such a separate contract or undertaking.It is to the samte effect as paragraph(3)of

IH。 -5:205(Effects of comtplete substitution on defences,set′ off and security rights)◆ The

basic idea is that the creditor's right under that contract or undertaking is regarded as
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insulated frOnl the backgrOund agreemtent between the original debtOr and the new

debtor◆ Reference may be made tO COmment C on that Article◆ As nOted in that COm′

rrlent there inatt however,be cases where a vice of consent affecting the contract be′

tween the new debtOr and the Original debtOr will indirectly enable the new debtOr tO

avOid the cOntract with the creditOr On the grOund Of Πlistake,particularly ifthe creditOr

has been involved in the causing of the lnistake Or in a1lowing the cOntract to be con′

cluded in mistake◆ This f0110ws frOm an applicatiOn OfH◆ -7:201(Mistake)and H◆ -7:208

(Third persOns)。 These prOvisions will alsO apply if there is simply a unilateral luridical

act by which the new debtOr assumes liability(H。 -7:101(Scope)paragraph(3))◆

The second sentence of paragraph(1)is included because the preceding Article envi′

sages that there may be cases where the mere agreemtent between the Original debtOr and

the new debtOr is sufficient t6 bring in the new debtOr with sOlidary liability.In such cases

there is nO separate contract oriuridiCal act in favOur Ofthe creditOr◆ There is nOthing tO

insulate the creditOr frOnl questions relating tO the validity of the cOntract between the

new debtOr and the Original debtOr◆ It seeⅡls reasonable therefOre to allow the new debtOr

tO rely against the creditOr On any ground Of invalidity affecting the cOntract with the

original debtOr9 such as fraud, Irlistake, threats Or coerciono This will nOt place the

creditOr in any worse position than the creditOr was in before the additiOn Of the new

debtor as the Original debtOr remLainS undischarged and will becOme again solely liable◆

The rule in the secOnd sentence ofparagraph(1)is consistent with the apprOach taken in

the provisions on stipulations in favOur of a third party(H◆ -9:302(Rights,remtedies and

defences)paragraph(b))一 “the contracting party lnay assert against the third party all

defences which the cOntracting party could assert against the other party to the con′

tract"◆

The default rule On s01idary liability is that,as between thel■ selves,the cO′ debtOrs are

liable in equal shares(HI◆ -4:107(Recourse between solidary debtOrs))◆ This can be
varied by agreelrlent between the cO′ debtOrs.It does nOt affect the creditOr,whO always

remtains free tO claim full perfOrrLanCe fOrm either debtOr◆

Notes

1. FOr the pOsition relating tO defences and set′ 0∬,see the Notes to HI。 -5:205(Effects Of

complete substitutiOn on defences,set′ off and security rights)◆ For the pOsition relating

to the liability of sOlidary debtOrs,see the NOtes to Book IH,Chapter 4,SectiOn l

(Plurality Of debtOrs).

IH.-5:209
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Section 3三

丁ransfer of contractual position

iH.-5:301:Scope

This Section apphes only to transfers by agreement.

⊂omments

The rules in this Section apply Only tO transfers by agreemtent and not tO transfers by

operation of law under special rules on such inatters as the transfer of undertakings or

changes in public bodies◆

-5:302:丁ransfer of contractual position

A party to a contractual relationship may agree with a third person,with the consent of the

other patty to the contractual relationship,that that person is to be substituted as a party to

the relationship.

丁heconsentoftheotherpartyrrlaybegiveninadvance.In such a case the transfertakes effect

only when that party is given notice ofit.

丁o the extent that the substitution of the third person involves a transfer of rights,the provi―

sions of Section i of this Chapter on the assignment of rights apply;to the extent that ob¨

ligations are transferred,the provisions of Section 2 of this Chapter on the substitution of a

new debtor appiy.

Comments

A.General remarks

Whereas an assignment is liinited tO the trantter of rights to perforinance and a substitu′

tion of a new debtOr fOr the original debtor concerns only a change in the persOn owing a

debt,the present Article deals with the transfer of the entirety of contractual rights and

Obligations frorrl a contracting party to a third person◆ Given that contracts of 10ng

duration, and take′ overs or amalgalmations of businesses, are coΠ llnon, the rules On

transfer of an entire contract are of great practical importanceo The Article lnakes it

clear that these rules will be displaced by any special rules on transfer by operation of

la_

AgreelmLentS fOr the transfer of an entire contractual pOsition are often concluded with

regard to tenancy agreemtents,loan arrangemLentS,labour contracts and other types of

contract of 10ng durationo Some situations are regulated by special rules◆ Book Iヽ こB◆ on

the lease Of gOOds cOntains a special rule tO the effect that a change in the ownership Of
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the goods results in the new Owner becOnling a party to the lease;the loHner Owner

relmains subsidiaFily liable fOr nOn′ perforlnance ofthe ObligatiOns under the cOntract as a

personal security provider(IV B◆ -7:101(Change in Ownership and substitution of les′

sor)).

The transfer Of an entire contractual positiOn must not be cOnfused with nOvatiOn。

Novation implies the extinction of the old cOntractual relatiOnship and the cOnstitution

Of a new one with a different Oblect Or a different sOurce,whereas in a transfer of the

entire contractual positiOn the relatiOnship remains the same.The contractual bOnd is

the same,but it is trantterred from the first party to the incOΠ ling third party.

B.  Substitution of a party in respect of the entire contractual relationship

Either party to a contract can,with the necessary consent of the other,substitute a third

person in the entire relatiOnship arising from a cOntract,so that the third persOn assumes

bOth the benefit and the burden Of the cOntract in place Of the first partyo The third

person takes Over both the first party's rights tO perlorinance and the first party's con′

tractual obligatiOns to perform◆

II協stratiOn

A concludes a cOntract for the cOnstruction ofa prefabricated house with ComLpany

B fOr a certain price and pays a first instalELent◆ B becorLeS bankrupt s00n thereafter◆

Provided A agrees,Company C may step into the cOntractual relatiOnship in place

Of B with all the cOntractual rights and ObligatiOns which were previously B's◆

C. 丁he importance of the other party's assent

FOr the intrOductiOn Of a new party to the relatiOnship the cOnsent ofthe existing other

party is necessary.This cOnsent may be given in advance,a situation which is cOnllnon

and important in practice.

If the Other party does nOt cOnsent,the trantter has nO effect◆ Neither ObligatiOns nor

rights will be transferred◆ Of cOurse it would then Often be pOssible for the first party(a)

to assign rights tO the third party(which wOuld nOt require the other party's consent)and

(b)to entrust the perfOrinance of duties to the Other party.But the latter wOuld only be

effective in accordance with IH。 -2:106(Perforlrlance entrusted to anOther)and the

original party would relmain responsible fOr proper perforinance of the Obligations◆

Do  Applicab‖ ity of rules on assignment of rights and

substitution of new debtor

A transfer of the cOntract is lnore than a inere combinatiOn Of assignment of rights and

transfer of ObligatiOns.Itis a uni(orin transaction,transferring a whole structure ofrights,

obligatiOns,legal positiOns,and duties,which can apprOpriately be regarded as mOre than

lH.-5:302

′′θ3



l‖ .-5:302 Bοοたfff O Chapセ r5i Changθ  ο√ρartics

a mere combinatiOn of single acts transferring rights and Obligations.In practice,how′

ever,the lnOst important result of such a transaction is the transfer of all contractual

rights including c01lateral Ones,as well as the acceptance ofall cOntractual obligations by

the inconling party◆ It follows frOm the application of the rules On the substitution of a

new debtOr that the transfer may take the form Of a complete substitutiOn(with the

original debtOr being discharged)or an incomplete substitutiOn(with the original debtor

reWLaining subsidiarily liable)◆ It has already been nOted that the latter solutiOn is the one

which has been chosen in the case of a lease of goods where the Ownership changes◆

(IV B◆ -7:101(Change in Ownership and substitution of lessOr)).

The situation where the parties wish the outgoing party to relmain solidarily liable for the

ObligatiOns under a cOntract is not dealt with in this Article.There would not be a true

transfer in such a case◆ The parties would hOwever be free tO adopt such a s01utiOn ifthey

so wished.

Notes

Prουisions in rcccnt cod′ catjο ns

The transfer of an entire contractual position is expressly acknOwledged in sOme recent

cOdes◆ See e.g.the ITALIAN CC arts。 1406′1410;the PORTUGUESE CC arts.424′ 427;

the ESTONIAN LOA§ 179;the SLOVENIAN LOA§ §122′ 124;and the DUTCH CC

art◆ 6:159(discussed in Asser(′ H″ιしゅ ),建rbintenissenrecht I,nOs◆ 610′ 612◆

UndertheITALIAN CC art。 1406“ each party can substitute fOr hiΠ lself a third persOn in

the relatiOnships arising frOm a contract for lnutual counter′ perforinances,if these have

not yet taken place,prOvided that the Other party consents theretO"。 It is a lnultilateral

contract,and the consent of the three parties involved is essential◆ (See cass。 14 May

1962,no.999,Giustociv。 1962,11906;Cass◆ 18(Dctober 1971,nO。 2929,RivoNotar。 1972,

278)◆ The ITALIAN CC art◆ 1408(1)and(2)states that,as the transfer becomes effec′

tive,the transferor is released from the Obligations to the Original cOntracting party9

unless the latter refuses to rclease the transferor.Art◆ 1409 empowers the original con′

tracting party to raise against the transferee all defences arising out of the cOntract,(for

instance a defence based upon non′ perforlnance)but not thOse based on Other relatiOn′

ships with the transferor,unless the contracting party expressly reserved a right thereto

on consenting to the transfer.According to a certain doctrinal opinion the transtteree

acquires every right arising frott the contract,save the right to avOidance and rescission

(Alpa and Bessone(′ F塔″ο),二五responsabiliぬ civile lv 249;for a contrary opinion see

CαLコRO,121)◆

In PORTl」GUESE law the ιrmslη tssaο da pOstgaο cOn″atИlis expressly acknowledged by

CC arts◆ 424′ 427.This concept is essentially the same as what is prOvided for in the

present Article,althOugh the express provision of a rule siinilar tO paragraph(2)is not

considered necessary in Portuguese lattr◆ It is the predolninant opinion that the transfer of

a whOle cOntractual position cannot be seen as a lnere accumulatiOn oftransfers ofrights

and duties(see AntarLcs ttγ ch,Obriga95es em geral H7,415鶴 Pinιο,387 ff)◆ Under the

CC art◆ 427 the relnaining party llllay raise against the transferee all the defences which

Πlight have been raised against the transferoro However,the defence Of set′ off that is
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available in the context of assignment rnay not be raised in the case Of a transfer of a

whOle contractual position(see Ant27tcs ttγ ch,Obriga96es em geral I17,406)。

Under the ESTONIAN LOA§ 179 a party to a contract may,with the cOnsent of the

Other party9 transfer the party's rights and Obligations arising from the contract to a third

party on the basis of a contract entered into with the third party(assumption of the

debt)/This transaction is seen as a transfer ofan entire contractual pOsition,substitution

Of the party to a contract,with a core eleⅡ lent being assumption of debt(Varu1/Kul1/

K6veノ Kaerdi(′焔 cdi),§ 179,nO◆ 1,4◆ 1◆ 1).UpOn assumption ofa contract,all rights and

ObligatiOns arising frOm the contFaCt are deelrled tO have transferred to the new party to

the contract(LOA§ 179(2)),except fOr the ObligatiOns that have fallen due before the

assumption of the contract,while these are persona1 0bligations of the fOrmer party9 no

10nger related to the cOntract(Supreme court C市 il Chamberゝ decisionfrom17January

2005,c市 il matters no。 3′ 2′ 1′ 163′ 04)。 The provisions of assignment of rights and as′

sumption of Obligation apply 771πιatis lη%tα搬力s to the assumption of contracts.

ConccPι  achοり姥な d bν pΥαcaα Oncrs ttd doctrinc

ln thOse countries lacking a statutory provision on the inatter,the possibility of trans″

ferring a party's contractual position as a whole is nonetheless generally recognised.

Thus,in ALysTRIA the transfer of an entire contractual position is conceived,by courts

and writers,as a uniforin transaction requiring the agreemtent of all the three parties

inv01ved;see e◆ g。 OGH 10January 1984,JBl 1986,131(nOte KTり Ct);OGH 10 Nlay 1988,

JBl 1988,720;OGH 17January 1990,JBl 1990,717;Bν d"nski;Koぇ jο;137;KTc」 icii Schima,

319◆

The GERNttAN CC does nOt expressly provide for a transfer Of the entire contractual

position ofa party apart from special cases oftransfers ofundertakings or Ofa flat,see CC

§§566 etseq.,613ao Nevertheless,the concept is acknowledged as a general concept by

the Federal Court ct BGH 27 November 1985,BGHZ 96,302,see Staudinger(′ Ricb姥 ),

BGB 12005],§ 414,nOs.93 et seqo The uniform concept of transfer of the whole con′

tractual position is needed tO terininate the relationship to the Original cOntracting party

in its entirety。
「
This sOlutiOn cannot be achieved by a lnere assumption of debt,since

certain rights the original debtor lnay unilaterally exercise relllain intact,such as the

right to avOid or terlninate.

In FRENCH and BELGIAN law,in the absence of an express provision in the CC,the

traditiOnal doctrinal pOsition was to see a transfer of a party's contractual position as a

mere combination of an assignment and a cession of debt◆ In FRENCH law,it has

becOme the dOΠ linant opinion that it is the transfer of the entirety of rights and duties

stemming frOm the original contract。 (See/つnas,cession,D。 1998;Mαレげた&ゎ nas

nO.510;恥 宵ご/Simttγ/Lcq%cttc,Les obligations,no。 1310;ci Cassecivo I,12 December

1982,Bull◆ ci■ I,no◆ 360).Unless otherwise provided for by a specific text,the Cour

de Cassation inakes the foriner party's agreelnent a requirelnent and accepts that the

agreement may be given in advance in the irst contract(Cass◆com。 ,6 May 1997,Bull.

civ.Iv N° 117,nOte Maぇ cαπd,E)ef。 1997,977;nOte Mα ぇcα%d,D。 1997,588;note Bサ ιιjαッ

andJamin,RTD c市 1997,936,Note Mcstγ co See alsO Cassocom。 ,6 Ⅳlay 1997,Bull◆ civo IV

no。 118 andゎnaS,D。 1998,chron。 25 ff)。 BELGIAN law sticks tO the more traditional

approach and distinguishes the ilmperfect transfer ofcontract,under which the transferor

remains liable for the debts towards the other party,and which can take place even

lH.-5:302
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withOut the cOnsent of the other party9 and the perfect transter of contract,which

requires the cOnsent ofthe other party or an express statutory provision◆ Such provisions

are found e◆ go fOr transfer of sOme types ofleases by the lessee,Of insurance contracts by

an insurance colllpany9 etc.

9.  There is a silnilar situation under SPANISH laⅥ r◆ Although it was once a lmatter of

discussion whether,given that the CC contains no provision,a contractual relatiOnship

as a whOle could be transferred,today the predolninant view is in favour of such a

possibility,arguing on the basis of CC art。 1255(freedolm of contract;Dた ぇ′Picaぇ o,Fun′

damentos H,842′ 843;TS 6 November 2006,RA1 2006ノ 9425)◆ Some special Acts con′

telrlplate the possibility(insurance contracts,labOur contracts,leases)。

10◆  No express provision on the transfer ofan entire contractual position can be fOund in the

GREEK CCo Nevertheless,the combinatiOn of an assignment of the rights arising from a

contract and the substitutiOn of a new debtor is acknowledged by the writers(see Pa′

pantOniο2,Genikes Arches tou Astikou dikaiou;ErmAK(′ Sο″麟s),art◆ 455,no。 3;Geor′

giades and StathOpOulos(′ Kγ jι
:たos),art.455 nO。 39)and the cOurts:(see AoR 1002ノ

1991;EllDik 33(1992)829;1369/1993,ibid。 36(1995)304,at 306;681/1995,NoB 45

(1997)607,at 606′ 607;734/1998 EllDik 39(1998)1589;479/2001 EEN 2002,575◆

11◆  In SCOTTISH law the nOtion of the transfer of an entire contractual position is

recognised.It is called assignation of the contracto The cOnsent of the Other cOntracting

party is required if the transferor is to be released frOn■ liability.Many of the cases are

concerned with deterinining whether the advance cOnsent of the other contracting

party can be inferred。 (See McBγνdc,Law of Contract in Scotland,nOs◆ 12◆ 33′ 12.41;

A71dcTson,nos。 3.28′ 3.37◆ )

12◆  No general statutOry provisions on transfer of a contractual position exist under I)AN′

ISH law but the probleⅡ ls are discussed in the cOntext of the sale of an enterprise。

Basically9 the position is siinilar to that provided by the present Article◆ All three parties

must agree to the transfer.There are,however,exceptions provided by a number Of

statutory provisions,and even by customary rules◆ Thus,if a neヽwspaper or other periOd′

ical is transferred the subscribers will inlinediately get a right against the new owner,

whereas the 01d Owner relnains liable until the cOntract with the subscribers could have

been terminated by nOtice(see Gο M&,Obligationsret HI,155)。

13。  With regard to FINNISH law the Article corresponds with doctrinal thinking。

14.Under SWEDISH law an agreement between the original parties and the new party is

required to create the effects of a transfer of an entire contractual relationshipo Clauses

perinitting a person to substitute as a new party a legal entity within the same grOup of

COmLpanies as the Original party(often with the replaced party reinaining as guarantor)

are frequently contained in contracts.Unless otherwise agreed,the new party assumes all

the rights and obligations ofthe original party(in accordance with the mLain principle on

assignment as expressed in Promissory Note Act§ 27;ci Supreme Court,NedJurA

1997,886 concerning an arbitration clause;“special circuIIstances",hOwever,Inay bar

the substituted party frOm invoking the clause against the remaining party(see Rα mbc電
,

StOckholm Arbitration Report 1999:1,26)。

15。  ENGLISH law deals with the transfer Ofan entire contractual position under the heading

Of novation(Chiι tν on contracts 129,nOS。 19′ 085′ 19′ 087)。 It is impOrtant in relatiOn to

the amalgamation of companies,business take′ Overs,the cOΠIInodity lnarkets,credit

card transactions and in Other contexts.In theOry,hOwever,novation results in a new

contract.The possibility of novation is often prOvided for contractually in advance.
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In general,POLISH law dOes not recognise the transfer of an entire contractual relatiOn′

ship(i◆ e.mutual rights and obligatiOns)in one luridiCal act。 Only by way of exception,

some statutory rules provide that a third party enters into an existing contractual rela′

tionship and undertakes rights and Obhgations of the fOrlner party to a contract(e◆ g.

lease― CC arts.678,691;contract ofsale Offuture farm products一 CC arts◆ 625,626)◆

Silnilarly,in SLOミ＼K law,there is nO express rule on the transfer of the entire con′

tractual positiOn other than those described in the notes to earlier articleso There is,

hOwever,nO legal hindrance to such agreelllentsi they would have to lneet the require′

ments for an assignment as well as fOr the assumption of a debt.A specific regulatiOn Of

such a situation is known in certain types of contracts(eogo sale Of business under CC

§§476′ 488-with cOncrete rights and obligations that inay differ frOIn the general

provisions on assignment)。

Under CZECH law alsO,it is recognised that the transfer of an entire contractual pOsi′

tion can be achieved by a combinatiOn ofthe rules On the assignment of a right and the

rules On the substitution of a new debtOr,see H01ub(′ EI:こり,OZ II,816。

Section 4三

丁ransfer of rights and obligations on agent's insolvency

IH.-5:401:Principal's option to take over rights in case of

agent's insolvency

(!)ThiS Aticle applies where an agent has concluded a contract with a third party on the in―

structions ofand on behalf ofa principal but has done so in such a way thatthe agent,and not

the principal,is a party to the contract.

(2)ifthe agent becomes insolvent the p‖ ncipal may by notice to the third party and to the agent

take over the rights of the agent under the contract in relation to the third party.

(3)丁 he third party may invoke against the p‖ ncipal any defence which the third party could have

invoked against the agent and has a‖ the other protections which would be available if the

rights had been voluntarily assigned by the agent to the principal.

Comments

Ao  Situations covered

This Article applies where an agent has concluded a cOntract with a third party on the

instructions of and On behalf Of a principal but has done sO in such a way that the agent,

and nOt the principal,is a party to the contract.This can happen in two wayse First,the

agent inay be acting under a rrlandate fOr indirect representation◆ This is defined as a

mandate under which the agent is to act in the agent's own namte or otherwise in such a

way as not to indicate an intention to affect the principal's legal positiOn(IV D◆ -1:102

(DefinitiOns)paragraph(1)(e))◆ The third party with whOm the agent contracts may or
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may not know that the agent is acting lor a principal:the important point is that the

agent contracts in such a way as not to bind the principal◆ SecOndly9 the agent may be

acting under a lnandate fOr direct representation(where the agent is authorised tO act as

the principal's representative and to bind the principal directly)but may in fact,althOugh

having authOrity to bind the principal,contract in such a way as not to bind the princi′

pal。 (See H◆ -6:106(Representat市 e acting in own name))◆ The agent matt for example,

silnply not disc10se the fact that there is a principal◆ The key point fOr the apphcation Of

the present Article is therefOre not whether the agent is a direct representative or an

indirect representative but silnply whether the agent in fact contracts in such a way as to

bind the agent but not principal.The Article applies in such cases and only in such

cases◆

B.  Purpose of provision

The purpose of the prOvision is to enable the principal to step in when the agent is

ins01vent and take Over the agent's rights under the contract◆ Those rights,although held

by the agent,are regarded as being earinarked(or the principal frOm the beginning.It is

all‐r10st as ifthey are held in trust for the principal.It would be unfair to enable a principal

tO take Over the rights under the contract without the Obligations◆ So the third party is

given a counter′ option by the following Article whereby the third party can exercise the

third party's rights under the contract against the principal instead of the agent◆

C. History of the provision

This prOvision has had a chequered history.rThe Principles Of European Contract Law

had a set Of Articles in its Chapter 3(Authority of Agents)dealing with indirect repre′

sentationo The agent in this situation was called the interinediary.「 Fhe Articles gave the

principal an option to take over the interinediary's rights nOt only in the case Of the

interinediary's insolvency but also,if the interrrlediary``conllnits a fundalmtental non′

perforinance towards the principal or if prior to the tiine for perforlnance it is clear that

there will be a fundamental nOn′ performance"(PECL art◆ 3:302)◆ The third party was

g市en a similar(but not identical)rightifthe intermediary became insolvent or cOmmitt′

ed a fundainental nOn′ perforinance towards the third party or if it was clear that there

wOuld be such a fundamental nOn′ performance(PECL art◆ 3:303)。

The Study GrOup,having considered criticisIIs of the PECL provisions by stakeh01ders

and others,decided to lilnit the provisions to the case of the agent's insolvency and to

limit the third party's right tO a sOrt ofcOunter′ option to be exercised only ifthe principal

Opted to take Over the agent's rights◆ It was considered that the question of nOn′ perforln′

ance of the agent's obligatiOn to the principal was a inatter entirely between principal

and agent and should nOt expose the third party to a change Of creditOr◆ One practical

consideratiOn was that it could be difficult for the third party tO knOw whether there had

in fact been a fundalnental non′ perforinance of an obligatiOn Owed by the agent to the

pri,Cipal◆ The third party could therefore be exposed to great uncertainty about which

party had the right to delmand perfOrinance◆ In this respect the situation was different
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froΠl assignment◆ If the agent was not insolvent there was no reason why the principal

should nOt be left to seek a rellrledy against the agent with whol阻 the principal had chosen

to contract◆ In the cOnverse situation it was considered that there was no lustifiCation foち

in effect,enabling a third party,who had been content to contract with the agent a10ne,

tO bring in the principal as a sort Of security provider if things began to go wrong◆ This

argument was thought to be particularly strOng if the third party had not even known

that there was a principal◆

D.  Location of provision

The provision,a10ng with the following Article On the third party's counter′ option,

proved rather difficult tO place◆ Its formerlocatiOn in the PECL Chapter On the authority

Of agents had been rightly criticisede To locate it in a Chapter On representation in a

B00k on cOntracts and other iuridiCal acts would have been Open to even stronger

criticisIIrl.To locate itin the Part of B00k IV deahng with lnandate contracts would have

been inappropriate as only a small part Of it(the right to obtain the third party's nalmte)

had anything to do with the internal relatiOnship between principal and agent◆ The

essence of the prOvision is a right to bring about a change Of party to the contractual

relationship◆ It was therefOre decided to place it here.

E. Obtaining name and address of third party

The principal mLay nOt know who the third party is◆ However,underthe rules On mandate

contracts the principal has a right tO obtain the naine and address ofthe third party frOm

the agent On demand(IV D◆ -3:403(Communication of identity of third party))。

Fo  The principal's option

The principal's option to take Over the rights under the cOntract is exercisable only in the

event ofthe agent's insolvency.“Insolvency"is not defined but a functionalrather than a

technical apprOach would be apprOpriate,given that the inodel rules are intended to

have a uniforin application across different legal systeⅡ Ls(see I。 -1:102(Interpretation

and deve10prLent)paragraph(3)(a))。 ThiS wOuld suggest that the test shOuld be whether

the agent's financial pOsition is such that the agent is unable to lneet the agent's debts.

The duty to exercise rights in accordance with gOod faith and fair dealing would suggest

that the principal would have to give the third party credible evidence of this state of

affairs(see HI◆ -1:103(Good faith and fair dealing)).In practice this would mean that

there wOuld have to be sOme overt indication of insolvency◆

The OptiOn is exercisable by notice to both the third party and the agent,both of whom

have an interest in knowing when the principal takes over the rights under the cOntract◆

The trantter will take place at earliest when the secOnd notice reaches the addressee but

the nOtice might ix a later time(see I。 -1:109(Notice)paragraph(3))。

I‖ .-5:401
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G. Defences and protections for third party

Paragraph(3)enables the third party to invoke against the principal any defence which

the third party could have invoked against the agent and gives the third party all the

Other prOtections which would be available ifthe rights had been voluntarily assigned by

the agent tO the principale The first part is sel■ explanatory.rrhe second part means,for

example,that the principal could not take over a right tO perforinance ofsuch a personal

nature that the third party could not reasonably be required to render it to anyone except

the agent(HI.-5:109(Assignability:rights persOnal to thさ creditor))◆ Siinilarly9 if the

agent has concluded one contract on behalf of many principals the third party would be

protected against having the Obligation made significantly more burdensOme by a need tO

perfOrm in parts(IH◆ -5:107(Assignability in part))。

Notes

These Notes to this and the fol10wing Article deal only with the situation where the

agent has contracted in such a way as not to bind the principal,but only the agent.

The Geneva Convention on Agency of 1983 providesin art◆ 13(2)(a)that the principal

can take over the agent's rights if the agent``fails tO fulfil or is nOt in a position to fulfil

his obligations to the principal".

In the NETHERLANDS under CC art.7:420 the principal can assume the agentt rights

under the lmain contract, if the agent does nOt per(orin the obligations towards the

principal or goes bankrupt or if the third persOn does not perforin its obligations。

BELGIAN and LUXEIMBOURG law provide that in the case Ofthe agent's bankruptcy

the principal isさ ntitled to proceed directly against the third party,but may clairn only

any outstanding part Ofthe purchase price ofthe goods which the agent had sold on the

principal's behalf(Belgium:Bankruptcy Act of 1997 art.103(2);LuxembOurgi Ccom

art◆ 567(2))◆

If a DANISH or SWEDISH commission agent has acted in the course of business(han′

dcLkο m7rbiss,ο n),the principal may claim directly from the third party if the latter has

failed to fulfil its Obligations in due tilne Or the conllnission agent has failed tO render due

accounts or has acted fraudulently against the principal or has been adiudged bankrupt

(CommiSSiOn Agents Act§ 57(2))◆

6。   In ITALY and PORTl」 GAL the principal is generally entitled to exercise the agent's

rights arising frOm the execution of the mandate againSt third persons(Italy:CC

art。 1705(2)(sent。 2);Portugal:CC art。 1181(2))。

7. In FRANCE,BELGIUM and LUXEIMBOURG the principal may sue the third party by an

actiorL οbLqπ c(CC art。 1166)◆ If the agent fails to proceed against the third party9 the

principal may exercise the agent's rights,but may nOt acquire the results of that action

personally since such an action is fOr the benefit of the agent(Cassociv。 16 June 1903,

DoP 1903.I。 454;Cour Paris 12 June 1946,D。 1947◆ I◆ 112)。 In general,many French legal

writers are in favour of direct relations and corresponding direct actions between the

principal and the third party if the agent is a commission agent(Hamel(′ St″ cた),Le

contrat de cOmmission,164“ ;Ripert and Roblot,Droit Commercial HH,nO。 2635,

_2672◆ The courts,however,explicitly disa110w such actions(France:Cass◆ civ.20 July

4。
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1871,D.R1871◆ I.232;LuxembOurg:Cour Sup6rieure de JustiCe 19 March 1920,Pas.

luxemb。 11,84)。

8. The undisc10sed principal dOctrine ofENGLISH,IRISH and SCOTTISH law enablesthe

principal tO sue the third party without any conditions◆ A silnilar rule applies in DEN′

MARK and SWEDEN when a conlinission agent is not acting in the course Of business

(i◆ e。 ,in a ciυサIたOm77LiSSton)。 The principal may then proceed against the third party at any

time(Commission Agents Act§ 57(1))。

lH.-5:402:Third party's counter― option

Where the principal has taken over the rights of the agent under the preceding Article,the third

patty may by notice to the principal and the agent opt to exercise against the principal the rights

which the third party has against the agent,suttect tO any defences which the agent has against

the third party.

Comments

The idea underlying this prOvision is that if the principal ch00ses to take over the rights

under the contract by a unilateral act which,unlike a voluntary assignment by the agent,

wOuld nOt be even potentially challengeable by the agent's creditors,the principalshould

be prepared to take Over the obligations under the cOntract as well◆ It would not be

sufficient to rely On the arguttlent that the third party could withhold perforlmance to the

principal until the agent perforlnedo The third party lnay have already perforined and

may then discover that a remedy(eog◆ a claim fOr damages for non′ conformity)needs to

be exercised against the other party to the transaction◆ The reason for giving the third

party a counter′ option,rather than silnply lilniting the principal's Option to one to take

Over bOth rights and obligations,is that there lnay be rare cases where the third party

llight prefer tO keep the agent as debtor。

If the third party brings in the principal as debtOr under the contract between the third

party and the agent(the principal having already opted to take Over the agent's rights

under that cOntract)the principal mLay inVoke against the third party any defences which

the agent would have had against the third party◆ This does not,of cOurse,affect any

defences which the principal Πlight have against the agent under the rnandate contract,

if fOr exalmple the agent clailned remuneration under that contract◆ It is unnecessary to

provide for this。

Notes

1。   SOme systeⅡ ls give the third party an independent right to bring in the principal as

debtOr under the contract with the third party,rather than iust giVing the third party a

counter′ option exercisable only if the principal chOOses to take over the rights.This is

the pOsitiOn,for example,under the Geneva Convention on Agency:the third party's

l‖ .-5:402
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right tO sue the principal is adΠ litted undeF the Salme cOnditiOns as the corresponding

right Of the principal tO sue the third party(art.13(2)(b))◆

In the NETHERLANDS the third party may exercise the agentt rights against the

principal in case of the agent's bankruptcy or non′ perforinance(CC art.7:421(1))。

Under SPANISH colllttlerCiallaw the third party lrlay be entitled to sue the principal in a

very specific situation,namLely if a factor,whO accOrding tO Ccom art.284 should act in

the principalゝ name,did in fact act in the factort own name(Ccom art。 287)。

A sirnilar,but mOre general rule prevails in FRANCE◆ Indirect representation is treated

as a special case Of simulation(prOtc′ nο鶴,ci CC art。 1321)。 If the third party acquires

knOwledge Of the fact that the agent,its contracting party9 was acting on behalf of a

principal,it may bring a declaratOry action for a ludiCial statement of simulation(actjο n

cn dご chγαιjοn dc s,771%麟ιjοn)。 (Dn the strength of such a ludiCial decisiOn,the third party

has the chOice either to rely on the hidden cOntract and Sue the principal or,on the

Other hand,sue the agent on the basis Ofthe``simulated"contract◆ The third party lnay

not act against both the agent and the principal◆ By contrast,the principal lnay not

proceed directly against the third party on the basis of the dissimulated acto This is nOt

the interpretation given to BELGIAN law which does nOt treat indirect representation,

including pγ atc′ n。鶴,as a form OfsimulatiOn,at least nOt in the law ofObligatiOns(differ′

ent questions may arise under prOperty law)。 「Fhe view taken is that the agent is indeed

engaging itself intO an obligation towards the Other party;thus there is nO silnulatiOn at

all(See Fοttcγs,JT 1980,417氏 Sιοmc,PrOces Ch bewiiS 1994,53)◆ The third party has

the contracting party it has cOntracted with and has in general no right against the prin′

cipal◆

Under the undisc10sed principal doctrine of ENGLISH,IRISH and SCOTTISH law the

third party lnay sue the principal withOut any preconditions◆ TherefOre the third party

has the chOice tO proceed against either the principal or the agent◆

In DENMARK and SWEDEN in general the third party inay not proceed against the

principal.

⊂hapter 6:

Set‐ off and merger

Section l:

Set― off

IH.-6:101:Definition and scope

(I)“ Set‐Off"is the process by which a person may use a Hghtto performance held against another

person to extinguish in whole orin part an ob‖ gation owed to that person.

(2)丁 his Chapter does not apply to set‐ off in insolvency.

4。
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