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Obligations and corresponding rights

Chapter 5:

Change of parties
Section I:
Assignment of rights
Sub-section |:
General

lll. - 5:101: Scope of section

(1) This Section applies to the assignment, by a contract or other juridical act, of a right to per-
formance of an obligation.

(2) It does not apply to the transfer of a financial instrument or investment security where such
transfer is required to be by entry in a register maintained by or for the issuer or where there are
other requirements for transfer or restrictions on transfer.

Comments
A. The topics covered by the Chapter

The Chapter covers three topics — an assignment of the right to performance to a person
who becomes the new creditor; a change of debtor by the substitution of a new debtor for
the existing debtor; and the transfer to another person of the entire contractual position,
rights and obligations, of one party to a contract. These topics are related to each other;
they all involve a change in the parties to a legal relationship; but they are also different
in important respects.

An assignment of a right to performance, often a right to the payment of money, does not
involve any transfer of the assignor’s obligations. The debtor’s own rights continue to lie
solely against the assignor. Since an assignment does not involve the release of either of
the parties to a contract, it does not require the consent of the debtor unless the under-
lying contract so provides. Assignment is therefore to be distinguished from the situation
where a third party is substituted for the debtor, who is released from liability completely
or incompletely, an arrangement requiring the assent of all three parties (see Section 2 of
this Chapter. It is also to be distinguished from the situation where a third party is
substituted completely for one of the contracting parties, taking over both rights and

1011



1. -5:101 Book Il - Chapter 5: Change of parties

obligations. This also requires the assent of all three parties (see Section 3 of this Chap-
ter).

B. The topics covered by Section |

Section 1 applies only to assignments by a contract or other juridical act. It does not
apply to transfers of rights by operation of law — for example, on death or bankruptcy. It is
common to find statutory provisions to the effect that on the amalgamation or re-orga-
nisation of certain organisations or bodies, or on the transfer of businesses, rights and
obligations are transferred by operation of law to the new entity. The Section does not
apply to such cases. Nor does it apply to the transfer of rights by mere delivery of a
document of title or other such document.

The Section applies only to assignments of rights to performance of an obligation. This
covers contractual and non-contractual rights to performance, such as rights to payment
under a unilateral undertaking, or rights to the payment of damages for non-performance
of a contract, or rights under the law on unjustified enrichment to have an enrichment
reversed by the payment of money or transfer of property. In practice, rights of various
types are often intermingled and it would be inconvenient and unjustifiable to have one
set of rules applying to the assignment of rights to performance of obligations under a
contract and other rules applying to the assignment of other closely related rights to
performance. ,

Rights to performance include rights to the payment of debts already payable or becom-
ing payable in the future and rights to non-monetary performance such as the construc-
tion of buildings, the delivery of goods, and the provision of services. Rights to the
performance of negative obligations, such as obligations not to compete within a certain
area for a certain time, are also covered. However, the general limitations on the in-
tended scope of these rules must be kept in mind. They are not intended to apply to
public law rights and obligations. For example, the law conferring a right to certain social
security payments may well provide that the right to the payments is not transferable.
Nor is the Section intended to apply to family law rights and obligations.

C. Financial instruments and investment securities

Although the holder of a bond or stock in the nature of a registered financial instrument
or investment security will have a right to payment against the issuer, such instruments or
securities differ in important respects from ordinary rights governed by the law of ob-
ligations. Their transfer will be governed by special rules, generally involving an entry in
the issuer’s register. They are therefore excluded from the scope of this Chapter.
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D. Negotiable instruments

Under the general provisions on the scope of these rules (I.—1:101 (Intended field of
application)) bills of exchange and other negotiable instruments are excluded. This is of
particular relevance in the present context. Although a bill of exchange or other negoti-
able instrument may set up a series of contractual relationships, the transfer of rights
under a negotiable instrument is usually effected by delivery, with any necessary endor-
sement, not by assignment. Since the obligation of the party or parties liable on the
instrument is to pay the current holder, who may not be the original payee, there is no
requirement of notice of the transfer as there would be for an assignment; and a debtor
who pays an assignee who is not the holder of the instrument remains liable to the holder.
Moreover, negotiable instruments are by their nature governed by distinct rules which in
various respects differ sharply from those applicable to assignments. For example, a
person taking a negotiable instrument for value and without notice of any defect in the
transferor’s title is not affected by such a defect or by defences that would have been
available against the transferor, whereas an assignee takes subject to these matters.

While negotiable instruments as such are outside the scope of these rules, this does not
necessarily preclude an assignment of the underlying right to payment. This is most likely
to occur in a global assignment of assets which does not involve the delivery of negoti-
able instruments. Where a right to payment embodied in a negotiable instrument is assig-
ned, negotiable instruments law will usually give the holder of the instrument priority
over the assignee. This also is a matter not covered by the present Chapter.

E. Importance of assignment

Rights to payment or other performance of obligations represent a major tradable asset.
They can be sold outright, as in the typical factoring transaction, or assigned by way of
security for a loan or other obligation. The purpose of Section 1 of this Chapter is to set
out principles and rules which are designed to facilitate the assignment of rights, whether
individually or in bulk, whilst at the same time ensuring that the debtor’s rights are not
prejudiced by the assignment.

Notes

1. This Section covers the assignment of both monetary and non-monetary rights. It is
therefore somewhat broader than the UN Convention on the Assignment of Receiva-
bles in International Trade (hereafter the UN Convention), which by its nature is
confined to certain rights to the payment of money (art. 2).

2. It is common for the transfer of financial and negotiable instruments to be governed by
special rules. For example, in SLOVAKIA the contractual assignment of monetary and
non-monetary claims is governed by CC §§ 524 et seq., whereas the transfer of financial
and negotiable instruments is regulated separately (cf. Act no. 566/2001 §§ 19 et seq. as
amended — Securities Act). Similarly, in SPANISH law, the regulations on the transfer of
financial instruments are excluded from the general assignment provisions in the CC

1013



Iil.-5:102 Book Ill + Chapter 5: Change of parties

and contained in the Securities Market Law and the different Company Laws. GERMAN
law provides for a subsidiary application to such transfers, see CC § 413.

11l. - 5:102: Definitions

(1) An “assignment” of a right is the transfer of the right from one person (the “assignor”) to
another person (the “assignee”).

(2) An “act of assignment” is a contract or other juridical act which is intended to effect a transfer
of the right.

(3) Where part of a right is assigned, any reference in this Section to a right includes a reference to
the assigned part of the right.

Comments

Definitions
This Article introduces the key terms of “assignment”, “act of assignment”, “assignor”,
and “assignee”.

An “assignment” of a right is defined as a transfer of the right from one person to another
person. The preceding Article has already made it clear, however, that the rules in this
Section are limited to voluntary transfers — that is, transfers by a contract or other juridi-
cal act. They do not apply to the transfer of rights by operation of law (for example by way
of legal subrogation). The purpose of the transfer does not matter. It may be to give effect
to an agreement to sell. It may be to give effect to a legal obligation to assign arising from
some other source, such as a statute. It may be gratuitous. [t may be for purposes of security
or a trust. However, in the last two cases there are special rules elsewhere in these rules
which have priority. The present Section will apply only subsidiarily in so far as a matter is
not regulated by those special rules. See the following Article.

The “assignor” is the creditor who transfers the right. The “assignee” is the person to
whom it is transferred.

An “act of assignment” is defined as a contract or other juridical act which is intended to
effect a transfer of the right. In many cases the contract or other juridical act will actually
effect the transfer. But there can be situations where, for one reason or another, the
contract or other juridical act fails to achieve its purpose. For example, the right may be
non-assignable by law. Or the person purporting to assign the right may not be the
creditor. This is why it is defined in terms of what is intended rather than in terms of
what is achieved.

The “act of assignment” (i.e. the contract or other juridical act which is intended to effect
the transfer and which may actually effect the transfer) must be distinguished from the
assignment itself — the transfer of the right from the assignor to the assignee — the result of
an effective act of assignment. The act of assignment must also be distinguished from the
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underlying obligation to assign, if there is one. An act of assignment will often derive
from an agreement to assign. In some cases an agreement to assign is separate from and
prior to the act of assignment and governs the wider business transaction or relationship
of which the assignment will form part. In such cases the act of assignment may be a very
simple unilateral act which contains no express undertakings or supplementary provisions
at all. In other cases the agreement and the act of assignment may be embodied in a single
contract document. The formation and validity of acts of assignment are governed by the
general provisions on contracts and other juridical acts and not by this Chapter.

In these rules a valid agreement for an immediate assignment (or equivalent juridical act)
suffices to effect the assignment if the other requirements of III. - 5:104 (Basic require-
ments) are met, and (unlike in some of the Member States’ laws) there is no principle of
abstraction. Thus if the agreement to assign (or juridical act) is invalid, there will not be
an effective assignment. '

“Right” includes part of right. In some cases, but not in all, a right can be assigned in part
(See I1I1.—-5:107 (Assignability in part)). Paragraph (3) is inserted purely for drafting
purposes — to avoid the need for constant repetition of “right or part of the right”.

Notes

1. In most European legal systems a consensual assignment is considered to be based on
agreement and is dependent on the validity of the agreement. However, GERMAN law,
GREEK law, ESTONIAN law and SWISS law adopt a principle of abstraction by which
the assignment is considered to be independent of the agreement to assign, so that a
defect in the latter does not necessarily affect the validity of the assignment, though in
most cases it will. (see for GERMANY BGH NJW 1959, 498, 499). Since SCOTTISH law
follows the abstraction principle in general, it is thought, in the absence of direct au-
thority that this also applies in assignments (Reid, The Law of Property in Scotland,
no. 612; see further ibid, nos. 652-658. In Scotland the term “assignation” is used, but in
these Notes, for the sake of consistency, this will be referred to as “assignment”. For a
recent monograph on the Scottish law, see Anderson, Assignation). See, for a compara-
tive treatment, Kotz, Rights of Third Parties, no. 67, reproduced in Zweigert and Kétz, An
Introduction to Comparative law3, 446; for a Franco-German comparison, Cashin-Ri-
taine; for GERMAN law Staudinger (-Busche), BGB [2005], Pref. to §§ 398 ff, nos. 20-25;
for GREEK law A. P. 481/1960, NoB 1961, 227; 946/2002 ChrID B/2002, 689; ElIDik 44
(2003) 1355; 826/2001 EllDik 43 (2002) 731; CA Athens 459/1993 NoB 42 (1994),
206. In ENGLISH law a completed assignment of an existing right, as opposed to a mere
agreement to assign or an assignment of a future right, is treated as a transfer of property
and accordingly is not required to fulfil the conditions of a valid contract, such as
consideration: Holt v. Heatherfield Trust Ltd. [1942] 2 KB 1, 5; Chitty on Contracts 129,
nos. 20-018, 20-027; Goode, Commercial Law3, 680-681.

2. The AUSTRIAN CC § 1392 describes assignment as a form of novation by substitution
of a new creditor; the transfer, however, does not impose liability on the debtor and must
not nonsen the debtor’s position (1395). In the BELGIAN, LUXEMBOURG and
FRENCH CC the provisions relating to consensual assignments are contained in the
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chapter on sales but extend to assignments based upon another relationship. Doctrine,
however, treats the assignment as a matter of property law in the first place. In addition
Title II of Book 4 of the FRENCH and BELGIAN CC arts. 2075 ff include provisions
covering the pledge of rights. Similarly GERMAN law distinguishes between the assign-
ment of rights, which is governed by the general rules on contract (CC §§ 398 ff) and
pledge, which is governed by the rules on property law (CC §§ 1273 ff). The same holds
true for ESTONIAN law (LOA §8§ 164 ff and LPA §§ 314 ff respectively). The rules
governing the consensual assignment of rights (cessioni di crediti) in ITALIAN law are
laid down in CC arts. 1260-1267, in statute no. 52, 21 February 1991 and, about secur-
itisation, in statute no.130, 30 April 1999. The LUXEMBOURG CC deals with the
assignment of rights in arts. 1689-1691 and 1295. The original provisions were modified
in important respects by the Law of 21 December 1994 to relax the legal requirements.
The SLOVENIAN LOA deals with assignment in §§ 417-426. Although regulated in the
LOA, an assignment is considered to be a real contract in causal relationship to the
obligatory contract (e.g. sale of the right). CZECH legal provisions relating to assign-
ment of rights can be found mainly in the CC §§ 524-530, see also commentary by
SvestkalJehlicka/Skdrovd, OZ9, 663-672. Some special commercial rules applicable to
assignment of rights can be found in Ccom § 477).

In the NETHERLANDS the provision on assignment in CC art. 3:94 forms part of the
general rules on transfer of ownership (CC arts. 3:83 ff). Dutch law considers a full
transfer of fiduciary ownership to be void (on the basis of CC art. 3:84(3), as interpreted
by HR 19 May 1995, NedJur 1996, 119), but recognises two forms of pledge of rights.
The first is the normal pledge, which is considered possessory in character and for the
creation of which it is necessary that the pledge be in writing signed by the assignor and
that notice be given to the debtor: CC arts. 3:236(2), 3:94, 3:98. The second is the so-
called ‘silent’ (or non-possessory) pledge, which does not depend on notice to the debtor
but must be contained in a writing which is either authenticated by a duly authorised
person (e.g. a notary) or has the date of its signature certified by a tax authority and the
fact of certification entered in a register which is not open to the public. PORTUGUESE
law treats the assignment of rights to performance as falling within the law of obliga-
tions, distinguishing between transfers (CC arts. 577 ff) and pledges (CC arts. 679 ff).
Both outright assignments and assignments by way of security are covered by the NOR-
DIC Uniform Promissory Notes Acts (DANISH Promissory Notes Act 1938, FINNISH
Promissory Notes Act 1947, SWEDISH Promissory Notes Act 1936), parts of which
apply even to the assignment of non-documentary, non-negotiable rights: Bjérn, 107. On
DANISH law see Gomard, Obligationsret 111, chap. 18 and von Eyben a.o. chap.12.
Under POLISH law the assignment of rights to performance falls within the law of
obligations; it is considered a contract between the creditor and a third party (assignee).
The assignment is shaped as an agreement based on causa, see: CC art. 510 (“The con-
tract of sale, barter, donation or any other contract which obliges transfer of the claim
transfer the claim to the assignee, unless a special provision provides otherwise or the
parties have agreed otherwise. If the conclusion of the contract of assignment takes place
in the course of the performance of an obligation arising from a contract previously
concluded and obliging transfer of the claim, from a bequest, from unjustified enrich-
ment or from another occurrence, the validity of the contract of assignment depends on
the existence of that obligation.”)
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5. In SPANISH law the assignment of rights to performance is regulated as a form of the
sale contract. Notwithstanding, it is widely admitted that the assignment may be
supported in other contractual cases. The assignment is dependent on its cause (it is
not an abstract disposition), is not subject to any special form and brings about the
transfer of property as from the day of perfection, without any kind of formality or
notification to the debtor. See TS6 October 2004, RA] 2004/5986 and Paz-Ares/
Dfez-Picazo/Bercovitz/Salvador (-Pantaleén), Cédigo Civil I, 1019 ff.

6.  Being a part of the provisions on change of subjects of obligations, in SLOVAKIA, the
right to performance can be assigned to a different subject through a contract between
the creditor (assignor) and a third party, without the need of the debtor’s consent pur-
suant to CC § 524. This applies also to commercial legal relations. On the basis of general
rules on obligations (CC § 495), assignment is on principle a causal contract. The assign-
ment of rights for purposes of security is regulated separately (CC § 554). However,
the general rules on assignment of rights apply as to the requirements for the assignment
(in particular the need for written form).

Ill. - 5:103: Priority of provisions on proprietary securities and trusts

(1) In relation to assignments for purposes of security, the provisions of Book IX apply and have
priority over the provisions in this Chapter.

(2) In relation to assignments for purposes of a trust, or to or from a trust, the provisions of
Book X apply and have priority over the provisions in this Chapter.

Comments

This Article serves as a reminder that there are special rules in other Books on proprie-
tary securities and on trusts and that, in so far as there is any conflict, those rules will take
priority over the rules of the present Chapter. Subject to that priority the rules of the
present Chapter apply to assignments for any purpose.

Notes

1. In SLOVAKIA the provisions on assignment of rights are used also for assignments for
purposes of security. Although there are no rules on trust, detailed provisions on fidu-
ciary transfers of rights for purposes of security are provided for in the CC §§ 553-553e,
which would prevail in cases of conflict. The same holds true for GERMAN law, where,
however, some particular rules were developed to amend the rules on assignment for the
purpose of security; the handling of both types of assignment differs in cases of insol-
vency, cf. Insolvency Act §§ 47, 51 no. 1. For trusts see the special rule in Insolvency Act
§ 47 (on “personal rights” which would include most trust relationships).

2. In SPAIN the basic rules on proprietary securities are in the CC arts. 1857 ff. Although
the problem of priority of application has provoked discussions, it seems that it depends
on the will of the parties and on the terms of the specific obligation whether the assign-
ment provisions or the security provisions should have priority. Due to the limitations of
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the formalistic approach, a functional approach should prevail; therefore, the applica-
tion of potentially overlapping rules of law should depend on the intention and the
purposes the parties seek in giving and taking security. Regarding trust, the SPANISH CC
only regulates it in a testamentary framework (CC arts. 781-786).

Sub-section 2:
Requirements for assignment

lll. - 5:104: Basic requirements

(1) The requirements for an assignment of a right to performance are that:
(a) the right exists;
(b) the right is assignable;
(c) the person purporting to assign the right has the right or authority to transfer it;
(d) the assignee is entitled as against the assignor to the transfer by virtue of a contract or
other juridical act, a court order or a rule of law; and
(e) there is a valid act of assignment of the right.
(2) The entitlement referred to in paragraph (1)(d) need not precede the act of assignment.
(3) The same contract or other juridical act may operate as the conferment of an entitlement and
as the act of assignment.
(4) Neither notice to the debtor nor the consent of the debtor to the assignment is required.

Comments
A. The basic requirements

Paragraph (1) sets out the basic requirements for an assignment of a right — that is to say,
for an actual transfer. An act of assignment may be wider in scope. It may relate to rights
which do not yet exist, or which are not yet assignable (e.g. because the debtor has not
yet consented in a case where such consent is required) or which have not yet been
acquired by the granter. This Article is not concerned with what an act of assignment
may cover but with the requirements for an actual assignment. The several ingredients
are elaborated in subsequent Articles. The time when an assignment takes place is
covered in III.—5:114 (When assignment takes place).

B. The existence of the right

The right must exist before it can be transferred. This is obvious. It is mentioned in
paragraph (1)(a) only to point up the contrast between the actual assignment — the
transfer — and the act of assignment. See III. —5:106 (Future and unspecified rights) and
.- 5:114 (When assignment takes place).
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C. The assignability of the right

The right must be assignable at the time when the transfer is to take place. On assign-
ability, see III. — 5:105 (Assignability: general rule). An act of assignment can relate to an
unassignable right and the transfer will then take place if and when the right becomes
assignable, assuming all other requirements are met. See III. —5:114 (When assignment
takes place).

D. Right or authority to assign

The person purporting to assign the right must have the right or authority to assign.
Again this requirement has to be satisfied at the time when the transfer is to take place.
Normally the creditor will be the person making the assignment but the formula used in
paragraph (1)(c) covers cases where the creditor acts through a representative and also
cases where some other person is authorised by law to effect an assignment. For example,
the law on the financial consequences of divorce may provide that a spouse may be
ordered by a court to assign certain rights to the other spouse. If the spouse refuses to
assign, a clerk of court may be authorised to effect the assignment on behalf of the
recalcitrant spouse. See further III. - 5:111 (Right or authority to assign).

E. Assignee’s entitlement

Paragraph (1)(d) answers a question which was left unanswered in the Principles of
European Contract Law. It adopts the same solution as is adopted in Book VIII for the
transfer of corporeal movables. The assignee must be entitled as against the assignor by
virtue of a contract or other juridical act, court order or rule of law to the transfer of the
right in question. This is of particular significance if the contract conferring the entitle-
ment (for example, a contract of sale of the right) is void or avoided. The assignment
then falls. See II1. - 5:118 (Effect of initial invalidity, subsequent avoidance, withdrawal,
termination and revocation).

F.  Valid act of assignment

An entitlement is not enough. A person might be entitled under, say, a contract or a
court order to an assignment at some point in the future but that will not by itself effect a
transfer. There will in that situation have to be a separate act of assignment to effect the
transfer. Of course, as already noted, the juridical act conferring the entitlement may
itself operate as an immediate act of assignment. There will then be no need for a
separate act of assignment.
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G. No requirement of preceding underlying obligation or entitlement

In most cases an assignment will be made because of an underlying obligation to make it.
However, this is not an essential requirement under the present Article. A person can
transfer a right to another even if not obliged to do so, and it does not matter whether
there never has been an obligation or whether there has been an obligation which has
come to an end before the assignment. This is made clear by paragraph (2) which ex-
presses the same idea from the other point of view — that of entitlement. The assignee
must be entitled to the transfer but the entitlement can arise from the act of assignment
itself: there does not need to be a preceding entitlement.

The effects of the invalidity or termination of the underlying obligation (if any) are
regulated by III. - 5:118 (Effect of initial invalidity, subsequent avoidance, withdrawal,
termination and revocation).

H. No need for separate act of assignment

Paragraph (3) makes it clear that there does not need to be a separate act of assignment —
that is, an act of assignment separate from a contract or other juridical act giving rise to
the assignee’s entitlement. The contract or other juridical act which creates the entitle-
ment to the transfer may itself, and very often will itself, operate as the act of assignment.
The policy here is the same as in relation to the transfer of goods under Book VIII. An
“abstract” system, drawing a clear distinction between the obligatory and the transferring
aspect of, say, a contract for sale, is not adopted. It will be a question of interpretation
whether a contract containing an undertaking to assign is to be construed as operating as
an act of assignment or as requiring a separate later act of assignment.

. Notice to debtor not a constitutive requirement

Paragraph (4) makes it clear that notice to the debtor is not required to effect the transfer
of the right from the assignor to the assignee. However, as will be seen later, notice to the
debtor plays a significant role in identifying a point in time after which the debtor is not
discharged by paying to the assignor.

In some legal systems an assignment of a right is not validly constituted unless and until
notice of the assignment has been given to the debtor or some other overt act performed,
such as entry of the assignment in the assignor’s accounting records. Failing such notice
or equivalent act the assignment (i.e. the transfer of the right) is of no effect. The person
attempting to assign the right remains the creditor.

There are two reasons for the approach adopted in the Article. The first relates to the
question whether the notice requirement serves any useful purpose. Notice to the debtor
is not equivalent to public notice (for example, by registration), since it is visible only to
the debtor. While a requirement of notice may help to prevent a collusive ante-dating of
an assignment made, for example, to overcome insolvency rules governing unfair pre-
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ference, the date of an assignment is rarely in question and can usually be established by
other means. The second, and more important, reason for omitting notice as a consti-
tutive requirement is that it is inimical to modern receivables financing, which involves
acts of assignment relating to a continuous stream of receivables arising from both pre-
sent and future contracts. In the nature of things, future debtors cannot normally be
identified at the time of the act of assignment. Moreover, in recent years there has been a
sharp movement, particularly in factoring operations, from notification to non-notifica-
tion financing, also known as invoice discounting, in order to avoid disturbing relations
between the assignor-supplier and its customer, the debtor, and to allow the assignor to
collect in the debts on behalf of the assignee. The use of non-notification financing
depends heavily on the validity of the transfer of the debts from assignor to assignee.
Accordingly any requirement of notice to the debtor as a constitutive element of the
assignment could seriously undermine receivables financing generally and non-notifica-
tion financing in particular.

J.  Consent of debtor not normally required

Paragraph (4) also makes it clear that the consent of the debtor is not required for an
assignment. There are, however, some cases where the consent of the debtor will have
effects on the consequences of an assignment. One example is where there is a contrac-
tual prohibition of assignment. This will not make the right unassignable but, unless the
debtor consents, it will preserve the debtor’s right to pay the assignor and obtain a good
discharge by so doing. (See III. —5:108 (Assignability: effect of contractual prohibition)
paragraphs (2) and (4)(a)).

Notes

1. Because national systems differ in their approach to assignment they also differ as to the
requirements. In countries, such as GERMANY, where property law is characterised by
the abstraction principle, this will also apply to assignments. In others, transfer of prop-
erty is generally “causal” and the same applies to assignments of rights (see e.g. for
AUSTRIA, Koziol and Welser, Biirgerliches Recht 1113, 116 ff). See the Notes to
I1I. - 5:102 (Definitions).

2. On formal requirements for an act of assignment, see the Notes to III. - 5:110 (Act of
assignment: formation and validity).

3. In FRANCE and BELGIUM, where transfer of property is in principle non-abstract and
consensual and even implied in the underlying contract for assignment (see the model of
para (3) of the Article), the assignment is regulated in the CC in association with the
contract most frequently underlying it, namely the sale. In Belgium, contemporary
doctrine rejects the treatment by the CC and now clearly distinguishes the proprietary
aspect from the underlying contract, which can be of any type, though the rule stands
that 1° the act of assignment can be merely consensual (CC art. 1690(1)) and 2° parties
having contracted an assignment are presumed to have fulfilled also the act of assign-
ment (general rule on transfer of property in CC art. 1138). Notice to the debtor is not
required for the transfer of property, but for the obligational effects vis-a-vis the debtor
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(CC art. 1690(2)) and/or in relation to bona fide acquirers (CC art. 1690(3) and (4), see
infra 1II.—5:121). Belgian law on assignment in general thus exactly corresponds to
I1I.— 5:104. BELGIAN law does not recognise a “security ownership” in rights of per-
formance other than financial instruments. If the right is not a financial instrument, it is
either an outright assignment (whether fiduciary or not) or a pledge (charge) (Cass. 17
October 1996, Foyer culturel de Sart-Tilman, RW 1996-97, 1395 obs M. E. Storme). In
FRANCE an assignment of a right is treated as a sale of rights, only with a different
terminology (CC arts. 1689-1695 refer to “transport de la créance”). The general rules on
contracts and other juridical acts apply to it, unless it is of a type to which some special
rule applies. It follows from these general rules that an act of assignment is subject to the
general requirements of consent, capacity, object and causa. It need not normally be in
writing and is not subject to any other requirement as to form (except for transfer of
capital shares, which requires a writing under CC art. 1865). It is governed by the general
rules of proof by which a writing is required for transfer of rights whose value is above an
amount fixed by decree (CC art. 1341). However, acts of assignment differ from other
contracts transferring property in that they also create a legal relationship (lien de droit)
and in that the debtor must be informed of the assignment by way of notice (CC
art. 1690). It is worth noting that the debtor’s consent is not required for validity (see
Terré/Simler/Lequette, Les obligations®, 1217, nos. 1277 et seq.). It is worth noting also
that acts of assignment which are not subject to notification (signification) have develop-
ed significantly in such cases as assignment of negotiable rights, assignment of profes-
sional rights to bank and credit institutions by a mere bordereau (Loi Dailly of 2 January
1981: CMF art. L. 313-33) and assignment for purposes of security (Law of 23 December
1988: CMF arts. L. 214-1 f): See Terré/Simler/Lequette, Les obligations®, 1217, no. 1297
et seq.).

In the NETHERLANDS notice to the debtor is required in order for the assignment to
have any effect (CC art. 3:94), though sustained criticism of this rule seems likely to lead
to a change in the law. See also ITALIAN CC art. 1262(1). In GREEK law (see Statho-
poulos, nos. 203-206) the requirements for a valid assignment are: 1. a contract between
the assignor and the assignee (CC art. 455) and 2. the assignability of the right (CC
arts. 464-466 lay down when the right is unassignable). The assignment contract is
without further formality valid between the parties, but for the assignee to acquire the
right against the debtor and third parties, there must be notification of the assignment to
the debtor (CC art. 460). In SCOTLAND notification to the debtor is required before
the assignment takes effect as a transfer of the right (McBryde, Law of Contract in
Scotland, nos. 12.83-12.100). CZECH positive law is generally in accordance with the
content of the Article. See CC § 524 as commented by §vestka/]ehlic'ka/§ktifovd, 078,
663-666. The contractual model is used and causa is required (see CC §§ 524.2 and 495).
However, if the assignment is to affect the debtor notification to the debtor is required;
the notification must be made without undue delay (see commentary by Svestka/Jeh-
lika/Skdrovd, OZ9, 664 and CC § 526.1). In SLOVAKIA and POLAND neither the
consent of the debtor (respectively SLOVAK CC § 524(1) and POLISH CC art. 509
§ 1) nor notification to the debtor are a prerequisite for a valid assignment. However,
the assignor is obliged to notify the debtor about the assignment. Under SLOVAKIAN
law, if the assignor does not notify and if the assignee does not inform the debtor, the

- assignment will not affect the debtor (see CC § 526(1)). In POLISH law, until the
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to the assignor, unless the debtor knew about the assignment at the time of the per-
formance (CC art. 512).

5. ESTONIAN law and legal doctrine agree on the requirements for an effective assign-
ment similarly to the present Article (LOA § 164; Varul/Kull/Kéve/Kierdi (-Kderdi),
Valadigusseadus I, § 164, no. 4.2). Generally neither notice to the debtor nor consent of
the debtor is required. In order to protect the debtor, it is provided that if at the time of
performance of the obligation to an assignor, the debtor is not and does not need to be
aware of the assignment, the debtor is deemed to have performed the obligation for the
benefit of the correct person (LOA § 169(1)).

6. In the SPANISH CC assignment is regulated only in the framework of the sale contract
(CC arts. 1526-1536) but those rules are applicable to all assignable rights (Lacruz Ber-
dejo and Rivero Herndndez, Elementos 113, 217). The requirements of a valid assignment
by the creditor are in SPANISH law the same as expressed in the commented article: CC
art. 1112 provides that all the rights acquired via obligation are able to be transferred,
except for when there is a contrary provision established by the parties or when such
assignment is contrary to law; e.g. in the CC the right to alimony (CC art. 151(1)) or a
future inheritance (CC art.1271(2)) are non-transferable rights. It is obvious that the
transferred right has to exist and the person who is assigning must have a title to transfer
it (CC art. 1529: the seller is liable for the veritas nomini of the assignment). There is no
requirement of notifying the debtor and the debtor’s consent is not needed (Bercovitz,
Comentarios: CC art. 1527).

7. In ENGLISH law a simple act of assignment, which may be merely an informal notifica-
tion to the assignee that the right is assigned, or an instruction to the debtor to pay the
assignee, suffices to effect an assignment in equity: see Chitty on Contracts [29, no. 19-
021. If the assignment is of a future right, an agreement supported by consideration may
be required: Chitty loc. cit., nos. 19-027 et seq. A legal assignment, which will enable the
assignee to sue in the assignee’s own name, requires formalities under the Law of Property
Act 1925 5. 136: see Chitty loc. cit., nos. 19-006 et seq. See generally Chitty loc. cit.,
chap. 19.

8. InHUNGARY the CC § 328 provides as follows. (1) A creditor is entitled to transfer the
right to another person by contract (assignment). (2) Rights which are of a personal
nature and rights whose assignment is not permitted by legal regulation cannot be
assigned. (3) The debtor must be notified of an assignment; the debtor is entitled to
tender performance to the assignor before notification. (4) If the debtor is notified by the
assignor, the debtor is allowed to tender performance only to the new creditor (assignee)
after notification; in the case of notification by the assignee, the debtor is entitled to
demand certification of the assignment. In the absence of certification, the debtor is
entitled to tender performance to the person claiming to be the assignee solely at the
debtor’s own risk. Under CC § 329(1) an assignee is subrogated to the original creditor
through the assignment, and security rights also pass to the assignee. Under CC § 329(2)
notification of the debtor regarding assignment suspends the period of limitation. Under
CC § 329(3) a debtor is entitled to invoke against the assignee defences and rights of set-
off on the legal grounds prevailing at the time of notification. Under CC § 330(1) the
assignor is liable as a security provider for the performance of the debtor’s obligation to
the assignee, up to the value of the consideration received in return for the assignment,
unless the assignor has assigned the right to the assignee expressly as a non-guaranteed
right or has otherwise excluded liability. CC § 330(2) provides that otherwise the provi-
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sions on contracts of sale apply to assignments for consideration, while the provisions on
donations apply to gratuitous assignments. Under CC § 331 if a right is transferred to
another person on the basis of a legal regulation or official order, unless otherwise
prescribed therein, the provisions on assignment are applied. In such a case, the liability
of the previous creditor as a security provider is maintained only if so prescribed by a
specific provision.

Ill. - 5:105: Assignability: general rule

(1) All rights to performance are assignable except where otherwise provided by law.
(2) A right to performance which is by law accessory to another right is not assignable separately
from that right.

Comments
A. The general rule of assignability

The general rule is that all rights to performance of an obligation are assignable. This is,
however, subject to any rules of law which limit or prohibit assignment. For example,
[I1. - 5:109 (Assignability: rights personal to the creditor) provides that certain rights of a
personal nature are not assignable. There may also be restrictions in national laws.

Hlustration 1

H, a private individual, purports to assign all his future income and assets to A as
security for a loan. Proceedings are brought in England to enforce payment. Under
English law the assignment is void as contrary to public policy in that its effect is to
deprive the assignor of all means of livelihood. This overriding rule of English law
will displace the general rule of assignability.

There will often be mandatory rules to the effect that certain types of accessory rights
cannot be transferred separately but only along with the main right.
B. Effect of contractual prohibition of assignment

The effect of a contractual prohibition of assignment is dealt with in III.-5:108 (As-
signability: effect of contractual prohibition).

C. Existing rights to future performance
The rights which can be assigned need not be immediately exigible. A right to a payment

at some time in the future can be assigned and this applies even if the payment still has to
be earned.
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Mllustration 2

A company, C, has entered into a contract with E to construct a factory, payment to
be made in stages against architects’ certificates. C may validly assign its rights to
future payment although these are dependent on its execution of the contract
works.

D. Conditional rights

A conditional right can be assigned. The assignee will take it subject to the condition.

E. Accessory rights

An accessory right is not assignable separately from the right to which it is accessory. The
typical example of an accessory right is a security right of a type which is dependent on
the primary right. It is for other branches of the law to decide which rights are accessory
and which are not.

Notes

1. All European legal systems recognise the assignability of rights under existing contracts,
though with exceptions, for example, where the assignment would be against public
policy or where the rights are personal to the creditor: Kétz, Rights of Third Parties, nos.
68 ff. A global assignment of future rights by an individual will in most systems be
considered contrary to public policy in that it deprives the assignor of future livelihood.
Also considered against public policy in many jurisdictions are the assignment of salaries
of public officers, such as judges, and the assignment of disputed rights. The Article
requires effect to be given to any overriding mandatory rules.

2. In CZECH law the first rule is exactly and expressly the same. The assignment of civil as
well as of commercial rights is still possible if not otherwise agreed between assignor and
the debtor (CC § 525.2). In relation to a separate assignment of a right to performance
which is by law accessory to another right, there is no such express provision but the
applicable effective rule is the same, because by assignment of a right the appurtenances
and all rights attached are ex lege transferred to the assignee (CC § 524.2).

3. Under ESTONIAN law claims for maintenance, claims for compensation for damage
arising from a bodily injury or the death of a person may be assigned only if counter-
performance of equal economic value is received in exchange for the assignment (LOA
§ 166(1)).

4. The DUTCH CC expresses the first rule but adds that the assignability of a right to
performance may also be excluded by a contract concluded by the debtor and the
creditor (art. 3:83). The same rules apply under GERMAN law and follow from CC
§ 398, see Staudinger (-Busche), BGB [2005], § 398, nos. 34 et seq. For several excep-
tions see the notes to the following Articles.

5. In SCOTLAND the general principle is the assignability of any right to performance of
an obligation, except where otherwise provided, as in paragraph (1) of the Article. Apart
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from statutory provisions on such matters as social security benefits, the main exceptions
to the rule on assignability are alimentary provisions and rights strictly personal to the
creditor. See McBryde, Law of Contract in Scotland, nos. 12.14-12.39; Gloag and Hen-
derson, The Law of Scotland!l, nos. 8.16 and 33:01.

For the exceptions from the general rule of assignability in SLOVAK law, see especially
CC § 525 and CCP §§ 317 and 319 (i.e. rights to performance that become extinguished
with the death of the debtor at the latest, or rights the substance of which would be
changed by the assignment, or rights which could not be subject to execution). Al-
though any regulation of separate assignment of accessory rights is lacking, security
rights cannot be assigned by their nature. It is however apparently possible to assign
the right to performance without its appurtenances (cf. Judgment of the Supreme Court
4 Obo 210/01; Supreme Court’s declaratory judgment Obpj 2/99).

The SPANISH CC art.1112 provides that all the rights acquired via obligation are
transferable, except when there is a contrary provision established by the parties or when
such transfer is contrary to law. There is no express provision about separate assignment
of an accessory right, but as the CC art. 1528 considers that when the principal right is
assigned, the accessory rights are assigned as well (because of the impossibility of separ-
ating those rights), it is logical that a separate assignment of an accessory right is not
possible in Spanish law (Navarro Pérez, La cesién de créditos, 114). That is also the rule
when a right is transferred by the means of a subrogation (CC art. 1212).

In FRENCH and BELGIAN law the general rule is that all rights to performance of an
obligation are assignable, including monetary and non-monetary obligations, condition-
al rights and disputed rights. However, the assignability of rights is subject to legal ex-
ceptions such as for rights to aliment or social benefits, salaries and in insolvency law.
The effect of a contractual prohibition of assignment is expressly recognised in France
by statutory law (Law NRE of 15 May 2001). See Terré/Simler/Lequette, Les obligations,
1217, no.1278).

In ENGLISH law generally rights are assignable unless they are personal, assignment is
forbidden by statute or the contract under which the right arises declares the right to be
non-assignable, though in the last case the assignment may still be effective as between
assignor and assignee. See Chitty on Contracts, nos. 19-042-19-056.

Under POLISH law the assignability of a right to performance may be excluded by
statutory law, a contract, or the nature of the obligation (CC art. 509 § 1).

In GREEK law (see Stathopoulos, no. 206) a right to performance is unassignable: (1)
when the right is not subject to attachment (CC art. 464); (2) the right, by reason of the
nature of the performance, is personal to a particular creditor (CC art. 465), e.g. a right
to the performance of a certain task where the personal factor is predominant (such as
provision of confidential services) and (3) when the creditor and the debtor have agreed
on its unassignability (CC art. 466).
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Ill. - 5:106: Future and unspecified rights

(1) A future right to performance may be the subject of an act of assignment but the transfer of
the right depends on its coming into existence and being identifiable as the right to which the
act of assignment relates.

(2) A number of rights to performance may be assigned without individual specification if, at the
time when the assignment is to take place in relation to them, they are identifiable as rights to
which the act of assignment relates.

Comments
A. Future rights

Difficulty has been experienced with the assignment of future rights — that is, rights
which do not yet exist as opposed to rights which exist but which are subject to a time
restriction or a condition. Future rights might, for example, be rights under contracts
which have not yet been concluded. There is a concern about the economic effects on
the assignor of parting with future assets and possible means of subsistence and a percep-
tion that an act of assignment requires specificity of subject-matter at the time of its
making, coupled with notification to, or acceptance by, the debtor which is often im-
possible in the case of future rights. But the commercial importance of receivables finan-
cing (i.e. the provision of finance through the purchase of, or loans on the security of,
rights to payment and other rights to performance) and the impracticability of requiring
rights to be individually specified or determinable at the time of the act of assignment
have led to an increasingly general acceptance that an act of assignment can cover future
rights and that the rights will then be transferred without the need for any new act of
transfer once they come into existence. At the international level this is manifested by
the 1988 UNIDROIT Convention on International Factoring and the UN Convention
on Assignment of Receivables in International Trade. Under Article 5 of the former it
suffices that the rights are identifiable to the assignment at the time they come into
existence.

The present Article makes it clear that an act of assignment may relate to future rights.
However, the actual transfer depends on the right coming into existence and being
identifiable as the right covered by the act of assignment. No further act of assignment
is required. The identifiability criterion need not be satisfied when the right comes into
existence but must be satisfied before the right will be transferred.

[llustration 1

C, a credit card issuer, obtains a large loan from its bank, B, and agrees to assign
to B its future rights against cardholders to a value not exceeding the amount of
the loan. While this agreement is perfectly valid as a contract, it cannot effect a
transfer, since it does not provide the means by which the assigned rights can be
identified.
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Rights not individually specified

Paragraph (2) makes it clear that there can be an assignment of a bundle of rights, the
individual rights not being separately identified. This facility is important in practice.
However, the rights must be capable of identification as covered by the act of assignment
at the time when the assignment is to take place in relation to them.

[llustration 2

S, a company supplying timber to timber merchants, enters into a factoring agree-
ment with E a factoring company, by which S assigns to F by way of sale all its
existing and future rights to payment arising under sale contracts made or to be
made with S’s customers carrying on business in the United Kingdom. This can
validly effect assignments, since in relation to any future right it can be ascertained
at the time it comes into existence whether it falls within the factoring agreement
as a receivable due from a United Kingdom customer of S.

[llustration 3

S, a furniture manufacturer, supplies furniture to retail shops and department stores.
S agrees to sell to F, a factoring company, such of its existing and future rights to
payment as are listed in schedules from time to time sent by S to E There can be
effective assignments as to all rights so listed.

Notes
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The assignment of rights under future contracts has long been recognised in ENGLISH
and IRISH laws, which require identifiability but not specificity: Goode, Commercial
Law3, 676-677. Similarly in SCOTTISH law a future right is assignable but must be
defined: see McBryde, Law of Contract in Scotland, no.12.31. The same position is
taken in the UNIDROIT Convention art. 9(1)(b)). However, under ENGLISH law a
statutory assignment (which enables the assignee to sue in the assignee’s own name) is
confined to the assignment of existing rights of which notice is given to the debtor.
Many jurisdictions have tended to be hostile to the assignment of rights under future
contracts, partly on the ground of want of specificity and the fact that the rights cannot
be “determined” at the time of the assignment, partly, in some cases, because of the legal
rule that an assignment of rights is not complete until notice has been given to the
debtor or the assignment has been accepted by the debtor, which of course requires that
the debtor is identifiable. Though a number of systems now accept the principle of
assignability of rights under future contracts, there is divergence as to the time at which
the determinability of the right is required to be satisfied. In some systems it is sufficient
if the rights are determinable at the time they come into existence.

This is the position under AUSTRIAN law (OGH EvBI 1969/15; JB1 1984, 85; SZ 61/74;
18 April 1974, JB1 1975, 654; OGH 4 March 1982, SZ 55/32 170; for the assignment of a
bundle of rights, which is valid if the single obligations are determinable, see OGH 26
June 2001, ecolex 2001, 907) and the same is true of GERMAN law as regards transfers
(Kétz, Rights of Third Parties, no. 82; Staudinger (-Busche), BGB [2005], § 398, nos. 53
and 63) even if they take place for security purposes (Busche, loc. cit., nos. 60 et seq.) but
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not as regards pledges (see CC § 1280). The same is true for PORTUGUESE law (see
Brito, Factoring, 54; Cristas, Transmissdo Contratual do Direito de Crédito, 313 f; Leitdo,
Cessdo de Créditos (2005), 428 f). In other systems the rule that the right must be
determinable at the time of the assignment is retained, either expressly or through a re-
quirement of notification to the debtor or identifiability of the debtor as a condition of
validity of the assignment. This is the position in SCOTTISH law (McBryde, Law of Con-
tract in Scotland, nos. 12.30-12.31), DUTCH law (CC art. 3:84(2)) and probably LUX-
EMBOURG law, as regards ordinary pledges. In BELGIAN law, the assignment of future
rights is possible but will only take effect when the right comes into existence. One has to
distinguish 1° the underlying contract, 2° the act of assignment, and the effect. The con-
tract can relate to any future right which can be defined, the act of assignment to any
rights which can be identified, the effect to any existing right. However, a right which
has already arisen from a contractual or non-contractual relationship is not seen as a
future but as an existing right (e.g. future rent due under a contract of lease) and an
assignment will thus have immediate effect. The position of CZECH doctrine is not cer-
tainly determined (see Swestka/Jehlicka/Skdrovd, OZ9, 663-664) and, at present, there is
no very established jurisprudence on this question. The ESTONIAN LOA § 165 requires
the right to be sufficiently defined “at the time of the assignment”. As actual transfer, i.e.
assignment, depends on the right coming into existence, this is understood as the require-
ment that the rights should be sufficiently defined at the time they come into existence
(Varul/Kull /Kéve/Kierdi (-Kéerdi), Voladigusseadus I § 165, nos. 3.2, 3.3.).

3. FRENCH law does not in principle recognise the assignment of rights under future con-
tracts (see Terré/Simler/Lequette, Les obligations, no. 1178, but in the case of assignments
to a bank or other credit institution the Loi Dailly of 2 January 1981 allows delivery of a
memorandum (bordereau) identifying the accounts transferred which can include ac-
counts from future operations where the amount of the debt and the identity of the debt-
or have not yet been determined (art. 1). A similar rule exists in DUTCH law in relation
to a ‘silent’ pledge (CC art. 3:239(1), and see Verhagen and Rongen, chap. 4) but for or-
dinary pledges the requirement of notification to the debtor limits the possibility of
assignment of future rights. In ITALY the prevailing view is that only rights arising out
of existing contracts (including rights payable in the future) may be assigned (Bianca,
Diritto civile IV, 589; Perlingieri, Cessione dei crediti, 7 ff. See also Cass. 90/4040). How-
ever, there is a special regime for factoring (Law no. 52 of 21 February 1991 art. 3) which
permits the assignment to the factor of rights under future contracts. See Bassi, Facto.ing.
In POLISH law there is no statutory provision in regard to the assignment of future rights.
However, such a possibility is admitted by the doctrine and judiciary (e.g. Supreme Court
2 July 2004, II CK 409/03, Pr. Bankowe 2005/6/5; Supreme Court 30 January 2003, V
CKN 345/01, OSNC 2004/4/65). A contract of assignment of a future right has to specify
a relationship from which the future right will arise. On DANISH law on the assignment
of pay not yet earned, of damages for personal injury and loss of dependency not yet
awarded, see Notes to III. — 5.109 (Assignability: rights personal to the creditor).

4. In SPANISH law, and even though some previous doubts existed as to the time when
proprietary effects were produced (see for a summary Garcia Vicente, CCJC 2005,
1099 ff), the TS 6 November 2006 finally has admitted the global assignment of future
rights as a proprietary device.

5. Also in SLOVAKIA there is no explicit legal regulation of the assignment of future
rights, but it is recognised by legal doctrine and practice. CC § 151c(2), which enables
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the parties to put in pledge future or conditional rights, can be used by way of analogy. A
similar scheme is known in the suretyship guarantee in commercial relations (Ccom
art. 304(2)).

6. According to the prevailing view in doctrine and jurisprudence in GREECE the subject
of an assignment can be a future right to performance but the transfer of the right
depends on the identification of the right as far as its object and extent are concerned
at the time of its coming into existence (see in Georgiades and Stathopoulos (-Kritikos),
art. 455, no. 49; Karakostas, Interpretation of Civil Code, art. 455, § 1599.24; A. P. 1471/
2000 EllDni 2001, 701. See also the recent monograph of Georgiades, The assignment of
future receivables).

Ill. - 5:107: Assignability in part

(1) A right to performance of a monetary obligation may be assigned in part.
(2) A right to performance of a non-monetary obligation may be assigned in part only if:
(a) the debtor consents to the assignment; or
(b) the right is divisible and the assignment does not render the obligation significantly more
burdensome. ]
(3) Where a right is assigned in part the assignor is liable to the debtor for any increased costs
which the debtor thereby incurs.

Comments
A. General

The creditor may not wish to assign the whole right but only such part as is necessary to
achieve the commercial purpose of the assignment. For example, a company wishing to
borrow € 30 million from its bank on the security of a debt of € 200 million owed to it by a
third party may want to assign to the bank only such part of the debt as will provide the
bank with adequate security for the loan. Similarly, a wholesaler who has contracted to
buy a quantity of fungible goods to be delivered in two separate consignments to be
separately paid for and who has orders from two sub-buyers, each for half the total
quantity, may wish to assign the right to the first consignment to one sub-buyer and the
right to the second to the other.

Whether a right may be assigned in part depends partly on whether it is a right to
performance of a monetary obligation or a non-monetary obligation.

()  Rights to money
Paragraph (1) provides that a right to performance of a monetary obligation may be
assigned in part. Partial assignment of a right to the payment of money does not usually

lead to any practical difficulties, though it may expose the debtor to increased costs,
which under paragraph (3) the debtor would be entitled to recover (see Comment B).
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Hlustration 1

L lends B €10000. L can assign to A the right to €4000 forming part of the
€10000. If B incurs additional bank charges as the result of having to make two
separate payments B is entitled to recover these from L or set them off against the
liability to L.

(i) Rights other than to money

Where the right is to performance of a non-monetary obligation the considerations are
rather different. In the case of a non-monetary right it would often be unfair to the debtor
to require a division of the performance, for this would change the relationship between
performance and counter-performance in a manner which could prove detrimental to the
debtor and could lead to problems if the assignee wished to terminate for fundamental
non-performance. Accordingly, paragraph (2) of the Article provides that a right to
performance of a non-monetary obligation may, unless the debtor consents to the assign-
ment, be assigned in part only if the right is divisible and the assignment does not render
the obligation significantly more burdensome.

llustration 2

S contracts to sell 100 computers to B, delivery to be made to B in Hamburg in four
instalments of 25 computers each. B can assign to A the right to delivery in Ham-
burg of one, two or three instalments, but cannot assign the right to delivery of part
of an instalment, for this would require S to divide the performance of an obligation
which by its terms is indivisible as to each instalment. It might also, depending on
the facts, render the obligation significantly more burdensome to S.

Illustration 3

F engages C to build a factory, including a tool shed, for € 20 million, payable in
stage payments against architects’ certificates. If F sells the tool shed to A for
€50 000 while retaining the rest of the factory, F cannot assign to A its rights under
the contract as regards the tool shed, because the contract is an entire contract
under which C’s performance is indivisible.

Hlustration 4

The facts are as in Illustration 3 except that the contract allocates a separate price to
the tool shed and stipulates that this is to become payable on completion of its
construction. On selling the tool shed F can assign its rights relating to the con-
struction of the tool shed.

B. Security or other accessory rights

Assignment of part of a right in conformity with this Article carries with it a transfer of a
pro rata share of any security rights or other accessory rights securing performance of the
debtor’s obligations (III. - 5:115 (Rights transferred to assignee) and obliges the assignor
to transfer to the assignee a pro rata share of all transferable independent rights
(IIl. = 5:112 (Undertakings by assignor) paragraph (6)).
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C. Protection of the debtor

From the debtor’s perspective partial assignments have the disadvantage of bringing
exposure to the expense and inconvenience of multiple rights. The debtor is already
protected to some extent by the provision in paragraph (2) to the effect that a non-
monetary right, even if of a divisible nature, cannot be assigned without the debtor’s
consent if that would render the obligation significantly more burdensome to the debtor.
Paragraph (3) of the Article gives further protection by providing that where a right is
assigned in part the assignor is liable to the debtor for any increased costs which the
debtor thereby incurs.

A risk arises where the right as a whole is disputed, in which event the debtor, having
pleaded and called evidence in one case, would face the burden of doing so all over again
in subsequent proceedings, with the danger of conflicting decisions, the debtor’s defence
being upheld in one case and rejected in another. For these types of case the debtor’s
protection must be found in the applicable procedural law.

Notes

1. Divisible rights are assignable under the laws of most Member States of the European
Union. In the ITALIAN CC partial assignment of credits is provided for in art. 1260(2).
There is no special statutory rule for partial assignments under DUTCH law, but partial
assignments have been explicitly recognised in case law: see HR 19 December 1997,
NedJur 1998, 690 (Zuidgeest/Furness) and further Verhagen and Rongen chap. 8. The
situation is the same in CZECH and POLISH law, where there is no express provision
comparable to the Article but the existing possibility of partial assignment is not con-
troversial (see respectively Svestka/Jehlicka/Skdrovd, OZ9, 664 and Mojak, 1038). There
is no explicit statutory rule allowing partial assignment under GREEK law, but the
possibility is inferred from CC art. 456, which regulates the obligations of the assignor
regarding the handing over of the documents proving the right. Under CC art. 456(2), if
part of the right is assigned, certified copies of such documents are to be handed over to
the assignee in lieu of the originals. Also, scholars state that assignment of part of a right
is possible, provided that the right is divisible: Stathopoulos, Law of Obligations*, § 27,
no. 9; Filios, Enochiko Dikaio, § 88A. In AUSTRIA the possibility of assigning parts ofa
right is recognised if it is a monetary obligation (see OGH 17 March 1987, SZ 60/46) or
another divisible obligation (see Schwimann (-Heidinger), ABGB VI3, § 1393, no. 3).
None of these countries appears to have a particular rule for the protection of the debtor
of the kind embodied in this Article, though German scholars have argued for such a
rule, deriving from the principle of good faith (see Staudinger (-Busche), BGB [2005],
§ 398, no. 46) and GREEK law is understood to require that the assignment should not
be detrimental to the debtor: Georgiades, 409, no.16; Georgiades and Stathopoulos
(-Kritikos), art. 455, nos. 44-45. Similar arguments have been made in PORTUGAL
(Cristas, Transmissdo Contratual do Direito de Crédito, 219). There is no regulation of
assignability in part in SLOVAK law; although disputable, partial assignments are widely
recognised by the courts (see e.g. Judgement of the Supreme Court 4 Obo 210/01;
Supreme Court’s declaratory judgement Obpj 2/99 — assignment of ancillary accessories
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to a claim). In SCOTTISH law the assignability of divisible parts of a right to perform-
ance of an obligation is recognised (McBryde, Law of Contract in Scotland, no. 12.33).
In ENGLISH law there cannot be a legal assignment of part of a debt, but an equitable
assignment is possible. See Chitty on Contracts 129, no.19-014.

2. No specific rules are provided on the partial assignability of a right in the SPANISH CC.
However, regarding monetary obligations, as they are by nature divisible, a partial as-
signment is always possible. When the obligation is non-monetary, it is usually consider-
ed that it is not assignable in part either because of the impossibility of dividing the
object of the obligation, or because assigning it in part without the debtor’s consent
would make the obligation more burdensome for the debtor. (For discussion see Navarro
Pérez, La cesién de créditos, 352).

3. In FRANCE transfer of rights may be partial, in which case the assignor and the assignee
(or the assignees) may receive payment depending on the circumstances and unless
otherwise agreed by the parties, without any right of preference for the assignor (See
Terré/Simler/Lequette, Les obligations?, 1128, no.1290).

Ill. - 5:108: Assignability: effect of contractual prohibition

(1) A contractual prohibition of, or restriction on, the assignment of a right does not affect the
assignability of the right.
(2) However, where a right is assigned in breach of such a prohibition or restriction:
(a) the debtor may perform in favour of the assignor and is discharged by so doing; and
(b) the debtor retains all rights of set-off against the assignor as if the right had not been
assigned.
(3) Paragraph (2) does not apply if:
(a) the debtor has consented to the assignment;
(b) the debtor has caused the assignee to believe on reasonable grounds that there was no
such prohibition or restriction; or
(c) the assigned right is a right to payment for the provision of goods or services.
(4) The fact that a right is assignable notwithstanding a contractual prohibition or restriction does
not affect the assignor’s liability to the debtor for any breach of the prohibition or restric-
tion.

Comments

A. Conflicting interests

Where a contract contains a clause prohibiting the creditor from assigning rights under it
two conflicting interests immediately come into play.

One interest is respect for freedom of contract and party autonomy. A contractual pro-
hibition should in principle be respected. The debtor may have good commercial reasons
for inserting a no-assignment clause. In the first place, the debtor may not want to have
to deal with an unknown creditor who may be more severe than the assignor. Secondly,
the debtor may wish to avoid the risk of overlooking the notice of assignment and paying
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the assignor, in which event there would be a risk of having to make a payment or give
other performance a second time, to the assignee. Thirdly, a debtor who expects to have
continued mutual dealings with the creditor will wish to preserve the right of set-off, a
right which would be cut off as regards cross-rights arising after receipt of notice of
assignment. Fourthly, the assignee may be incorporated or have its principal place of
business in a jurisdiction whose legal or tax regime is unfavourable to the transaction.
There is, therefore, an argument for saying that an assignment in breach of a no-assign-
ment clause should be ineffective, whether the contract contains an outright prohibition
or restricts the creditor’s right to assign, e.g. by requiring the debtor’s consent.

The other relevant interest is in the free alienability of assets. Rights to performance of
obligations, particularly monetary obligations, are important assets. The marketability of
monetary rights is of enormous practical and economic importance. In relation to the
transfer of movables it is a widely accepted principle, adopted also in these rules, that
contractual prohibitions or restrictions do not affect transferability. The market in mone-
tary rights is no less important today than the market in corporeal movables.

The laws of the Member States differ in the effect they give to anti-assignment clauses.

B. Balancing the interests

There are various ways in which the interests in freedom of contract and the interest in
the alienability of assets can be balanced. One way, adopted in the UNIDROIT Principles
(art.9.1.9) and to a more limited extent in the Principles of European Contract Law
(art. 11:301) is to distinguish between monetary rights, or some monetary rights, and
other rights and to allow the first to be more freely assignable than the second, in spite of
a contractual prohibition. However, such a distinction, especially if limited to certain
types of monetary rights (such as in PECL “future rights to the payment of money”) risks
giving inadequate weight to the interest in alienability, which is not confined to certain
categories of monetary rights or even exclusively to monetary rights.

The present Article adopts two techniques to balance the interests, one applying to
assignments in general and the other only to assignments of trade receivables (see para
(3)(c) and Comment C below). The general technique is to allow the right to be
transferable (thus recognising fully the interest in alienability) while providing that the
debtor can obtain a good discharge by performing to the assignor (even although the
assignor is no longer the creditor). The debtor also preserves full rights of set-off against
the assignor as if the right had not been assigned. This does not affect the debtor’s right
under 111 — 5:116 (Effect on defences and rights of set-off) to invoke certain defences and
rights of set-off against the assignee if the debtor chooses to pay the assignee and not the
assignor. The debtor can also recover damages from the assignor for any loss caused by
breach of the restriction or prohibition, although in practice such loss is likely to be
minimal if the debtor is allowed to continue to perform in favour of the assignor. The
debtor’s interests are therefore protected and the principle of freedom of contract is
respected so far as is possible consistent with not restricting alienability. The rules for
the protection of the debtor do not prevent the debtor from consenting to, or acquiescing

1034




Section |I: Assignment of rights 1. -5:108

in, the assignment and paying the assignee, should the debtor wish to do so. The debtor is
permitted, but not obliged, to pay the assignor. The notion that the debtor can obtain a
good discharge by paying someone who is not the creditor is perhaps strange at first sight
but it is not unfamiliar in this context. It is widely recognised, for example, that a debtor
who has not been notified of an assignment and does not know of it can obtain a good
discharge by paying the assignor. This is the position under these rules also (see
I1I. - 5:119 (Performance to person who is not the creditor)).

A practical advantage of the solution adopted here is that the assignee becomes the
holder of the right as soon as the assignment takes effect and, as a result, is protected from
the assignor’s creditors so long as the right continues to exist. Once the debtor pays the
assignor and is discharged the assignee can recover the proceeds from the assignor on the
basis of unjustified enrichment. The assignor has been enriched by receiving a payment
which discharges the debtor and therefore causes the assignee to suffer a corresponding
disadvantage. The question of priority in the proceeds after the right is extinguished by
performance is dealt with in a later Article (III. - 5:122 (Competition between assignee
and assignor receiving proceeds)) in a way similar to that employed in article 24 of the
United Nations Convention on the Assignment of Receivables in International Trade.
The assignee’s claim to the proceeds has priority over competing claims, such as the
claims of the assignor’s creditors, so long as the proceeds are separately identifiable in the
assignor’s funds. There is a particular need to protect the assignee in this situation
because the assignee cannot obtain protection in the normal way by notifying the debtor.
The assignee is helpless to prevent the debtor from paying the assignor. The fact that the
debtor is allowed to pay the assignor and thus obtain some benefit from the contractual
prohibition should not prejudice any more than is necessary the position of the assignee
in relation to the assignor and the assignor’s creditors.

C. Exceptions to rule that debtor can perform to assignor

The general rule stated in paragraph (2) is for the protection of the debtor. There is
therefore no need for it if the debtor has consented to the assignment and no justification
for it if the debtor has misled the assignee into believing that there is no prohibition or
restriction. Exceptions for these situations are provided in paragraph (3)(a) and (b).

A further exception is provided in paragraph (3)(c). This applies a special rule for “trade
receivables”, a rule which is not found in the laws of the Member States but which has
been adopted in a number of international conventions and also throughout much of
North America. It is justified by a different consideration — the interest in enabling
“trade receivables” to be used a source of finance. In this case too the assignment is
completely effective and the debtor who has been notified of the assignment must pay
the assignee. This exception is particularly necessary where the assignment relates to a
continuing stream of future debts, for example, by a supplier to a factor under a factoring
agreement. In this type of arrangement it is manifestly impossible to expect the factor to
scrutinise the individual contracts, which may run into hundreds, in order to see whether
these contain a provision against assignment. Even where, as will usually be the case, the
contract is a standard-term contract which does not embody such a provision, the assign-
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ee who examines one such contract cannot be sure that the assignor will not at some
stage change the terms without notification. So paragraph (3)(c) allows the assignment
to take effect where it is an assignment of a right to payment for the provision of goods or
services. In accordance with the normal rule, the debtor can invoke against the assignee
the defences and rights of set-off allowed by I1I. - 5:116 (Effect on defences and rights of
set-off). This exception is confined to the assignment of rights to the payment of money
for the provision of goods or services; for it is in the field of receivables financing that the
no-assignment clause typically creates problems. The exception in paragraph (3)(c)
represents a response to commercial needs which is steadily gaining acceptance. See, for
example, the American Uniform Commercial Code, Revised Article 9, section 9-406
(d); the 1988 UNIDROIT Convention on International Factoring, Article 6(1); and the
UN Convention on the Assignment of Receivables in International Trade (2001), Ar-
ticle 9.

D. Right may be non-assignable for another reason

The Article deals only with the effect of a contractual prohibition or restriction on
assignment. It is only such a prohibition or restriction which is denied effect by paragraph
(1). If the right is non-assignable by law for another reason it will remain non-assignable.
For example, a right may be non-assignable by virtue of the following Article on the
ground that performance would be so personal to the creditor that the debtor could not
reasonably be expected to render performance to anyone else. The rule in paragraph (1)
would not render such a non-assignable right assignable merely because it had been
reinforced by a contractual prohibition.

E. Assignor remains liable to debtor for non-performance of obligation

The overriding of contractual prohibitions or restrictions does not affect the assignor’s

liability to the debtor for non-performance of the obligation not to assign, a point made

clear by paragraph (4).

F. Assignments in security

Paragraphs (2) and (3) of this Article do not apply to assignments in security of rights to

the payment of money. See IX.—2:301 (Encumbrances of right to payment of money).

Notes

1. The effect of a no-assignment clause on the assignee’s rights against the debtor differs
from country to country. Under the ITALIAN CC art. 1260(2), a no-assignment clause is
ineffective as between assignee and debtor unless it is proved that the assignee knew of

the clause at the time of the assignment, and the position is similar under GREEK law,
CC art. 466(2) (though with a different allocation of the burden of proof), and POR-
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TUGUESE law: CC art. 577(2). The ESTONIAN LOA § 166(2)-(3) clearly states that a
no-assignment clause has no effect towards other persons. Under SPANISH law a pro-
hibition against assignment is generally considered to be of no effect against an assignee
except where the assignee acts in bad faith (Diez-Picazo, Fundamentos II, 813), but some
authors consider that even an assignee who took the right without knowledge of the no-
assignment clause cannot assert the right against the debtor unless the latter consented
to the assignment (Pantaledn, Comentario, 1023). The case law affords as unique pre-
cedent the TS 26 September 2002, which implicitly grants efficacy to the prohibition of
assignment (Commentary by Veiga Copo, RDBB 2003, 281 ff and by Crux Moreno, CCJC
2003, 915 ff). The position in ENGLISH law is thought to be that an assignment is
effective as between assignor and assignee despite a prohibition on assignment: see
Chitty on Contracts, no. 19-045. In one case it was held that an assignment in breach
of a prohibition against assignment was wholly void (Helstan Securities Ltd. v. Hertford-
shire County Council [1978] 3 AlL ER 262), but since the case concerned only the question
whether the assignee could recover from the debtor the ruling went beyond what was
necessary for the decision, and a subsequent comment on the case suggesting that the
debtor could not validly prohibit the assignor from disposing of the sums paid to it by the
debtor (Goode, “Inalienable Rights?”) received sympathetic consideration by the House
of Lords in Linden Gardens Trust Ltd. v. Lenesta Sludge Disposals Ltd. [1994] 1 AC 85, 104,
though it was not found necessary to decide the point. Subsequent cases have held that
an anti-assignment clause does not prevent the assignor holding any proceeds received
from the debtor on trust for the assignee, and if the debtor has not paid it may be that the
assignee can force the assignor to sue on the assignee’s behalf. See Don King Productions
Inc v. Warren [2001] Chap. 291; Barbados Trust Co. v. Bank of Zambia [2007] EWCA Civ
148, [2007] 1 Lloyd’s Rep 495. However, it is likely that the debtor may refuse to re-
cognise a prohibited assignment and can rely on set-offs that arose even after it had been
notified. There is no exception for receivables in English law but one was recommended
by the Law Commission in its Report on Company Security Interests (Law Com 296,
2005), para. 6.73. In SCOTLAND no-assignment clauses are held effective: James Scott
Ltd. v. Apollo Engineering Ltd. 2000 SC 228; McBryde, Law of Contract in Scotland,
no. 12.38. NORDIC law fully recognises the validity and effectiveness of a no-assignment
clause vis-a-vis the debtor (Ussing, Aftaler3, 229), as does DUTCH law (CC art. 3:83(2))
except in the rare case where the debtor led the assignee to believe that the right was
assignable and the assignee relied in good faith and reasonably on the debtor’s statement
or other conduct (CC art. 3:36). In FRANCE it has been held that, since the assignee is
not a party to the contract containing the no-assignment clause, the assignee is not
bound by such clause and can obtain payment from the debtor: Cass.com. 21 November
2000, D. 2001, p. 123, obs. Valérie Avena-Robardet). However, the principle of the va-
lidity of a no-assignment clause and the effect of a contractual prohibition of assignment
is expressly recognised in a statute enacted on 15 May 2001 (Law NRE “sur les nouvelles
régulations économiques”). See Terré/Simler/Lequette, Les obligations®, 1218, no.1278.
LUXEMBOURG law has no express provision corresponding to the present Article. In
POLAND some authors maintain that a no-assignment clause is effective towards other
persons even if they act in good faith (see: Czachdrski, Zobowiazania, 360). Undoubtedly,
as provided in CC art. 514 with respect to claims verified in writing, the prohibition of
assignment is effective towards an assignee acting in bad faith. In SLOVENIA a no-
assignment clause prevents assignment in civil law relationships even against the third
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party. In commercial relationships such a clause has no effect. See LOA § 417(2) and
(3). The basic rule under GERMAN law is the effectiveness of a no-assignment clause,
see CC § 399. But Ccom § 354a establishes a particular rule for monetary claims under
commercial contracts, which remain assignable; but the debtor is protected as in
I1.—5:108(2). In SLOVAKIA a contractual prohibition of assignment is detrimental for
a valid assignment of rights pursuant to CC § 525(1) (“It is impossible to assign a claim
in breach of a contractual prohibition”). This would affect also an assignee in good
faith.

In AUSTRIA the rules on contractual prohibitions of assignment have recently been
changed. The new CC § 1396a provides that with monetary obligations between parties
who are not consumers a contractual prohibition of an assignment is only valid if it has
been individually negotiated and does not considerably worsen the position of the
creditor. Besides that the prohibition is only of relative effect: if the right is transferred
despite a prohibition the transfer is still effective even if the assignee knew of the
prohibition and without the assignee becoming liable towards the debtor (see CC
§ 1396a(3)). CC § 1396a is, however, not applicable if the obligation is non-monetary
or if a consumer is involved. In such cases it is — in parts — still argued that a contractual
prohibition of assignment has an absolute effect (see Koziol and Welser, Biirgerliches
Recht 1113, 119). Under AUSTRIAN law there also exist statutory prohibitions of assign-
ment (e.g. CC §§ 1070, 1074, ConsProtA § 12, EO § 293(2)). In CZECH law there is
express legal provision stating that an assignment is not possible if it would violate an
agreement made with the debtor (CC § 525.2).

In so far as the Article denies effect to no-assignment clauses in assignments of recei-
vables it follows the approach first taken in what is now section 9-401(1)(b) of the
AMERICAN UCC and in art. 6(1) of the UNIDROIT Factoring Convention. A similar
approach is also to be found in many of the Canadian Personal Property Security Acts
(e.g. Saskatchewan PPSA 1993 s. 41(9)). BELGIAN doctrine now clearly distinguishes
the question of the validity of the no-assignment clause under the law of obligations
from the effect of the clause in relation to the debtor and under property law. As a right
to performance has no other existence than its “immaterial” existence between creditor
and debtor, any restriction validly contracted between creditor and debtor will automa-
tically and necessarily have effect erga omnes. A no-assignment clause will however be
simply invalid, also between the parties, if the party who stipulated it has no legitimate
interest in doing so. Stricter rules will apply to the validity of such clauses relating to
shares in companies. The rule of para (4) is therefore an impossibility under Belgian law:
either the clause is invalid, also between the parties, or it is effective erga omnes, subject
only to the protection of an assignee as under para. (2)(a) and (b) of the Article.

Il. - 5:109: Assignability: rights personal to the creditor

(1) A right is not assignable if it is a right to a performance which the debtor, by reason of the

nature of the performance or the relationship between the debtor and the creditor, could not
reasonably be required to render to anyone except that creditor.

(2) Paragraph (1) does not apply if the debtor has consented to the assignment.
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Comments
A. Rights personal to the creditor

In a sense, every assignment of a right changes the debtor’s position in some degree. The
debtor has to perform in favour of a different person, and that person may have a more
stringent attitude towards enforcement of rights than the original creditor. That by itself
is not a sufficient consideration to prevent the assignment.

There are, however, rights which by the nature of the subject-matter or the relationship
between the parties are personal to the creditor, so that it would be unfair to expose the
debtor to an obligation to perform to an assignee. Different legal systems have different
formulations of the principle underlying this conception. Under some the rule is stated as
being that rights to performance under personal contracts, or contracts for personal
services, are not assignable; in others that a right cannot be assigned if this would sig-
nificantly alter the nature or content of the performance or render counter-performance
less likely. All these formulations would appear to be encompassed by the rule embodied
in this Article, since they all presuppose that the identity of the original creditor is
important to the debtor. The typical example given of an assignment that would materi-
ally increase the burden or risk on the debtor is one which relates to the assignment of
rights under an insurance policy covering goods which the assignor is selling to the
assignee. Since the personal character of the insured is material to the insurer’s risk, to
allow an assignment would be to expose the insurer to a risk of a kind different from that
which it had agreed to accept. This is a factor indicating that the benefits of the insur-
ance policy are intended to be personal to the insured.

lustration

P agrees to publish a book W is writing. An act of assignment by P to A of P’s right
to call for the book from W is not effective to assign the right, since the character
and reputation of the publishing house are matters of importance to an author and
the publisher cannot be changed without the author’s consent.

An employer’s right to performance under a contract of employment also falls into the
category of non-assignable rights, since for both parties the relationship is a personal one
which does not in principle permit substitution of a new party as creditor without the
consent of the other party to the contract.

Where an act of assignment is ineffective to transfer the right because of the present
Article the intended assignee will normally have the right to recover damages from the
intending assignor for non-performance of the obligation to assign.

B. Mandatory rules

Independently of this and the preceding Article, overriding mandatory rules may render
a purported assignment ineffective.
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In GERMAN law a right cannot be assigned if the effect would be to alter the substance
of the debtor’s performance (CC § 399) or if the right is personal to the creditor. The
position is similar under BELGIAN, FRENCH, LUXEMBOURG, GREEK (CC art. 465),
ESTONIAN, SLOVENIAN (LOA § 417(1)) and DUTCH law. Similarly the ITALIAN
CC art. 1260(1) expressly excludes the assignability of rights which are of a strictly
personal character such as alimentary rights (CC art. 447(1)). These are considered to
include rights where performance in favour of the particular creditor is of importance to
the debtor, such as rights under an insurance policy or a contract of employment. ENG-
LISH law too does not recognise the validity of an assignment of rights personal to the
creditor, e.g. the benefit of an author’s contract to write a book or the assignment of a
motor insurance policy: Treitel, The Law of Contract!l, nos. 15-051-15-057. SCOTTISH
law is the same: McBryde, Law of Contract in Scotland, nos. 12.36-12.41; cf discussion in
Anderson, nos. 2.34-2.46. DANISH law does not allow assignment of wages and salary
not yet earned and of claims for damages for personal injury and loss of dependency,
which have not yet been awarded or recognised, see von Eyben a. 0. 39 ff. POLISH law
provides that a claim cannot be assigned if this would be inconsistent with the nature of
the obligation, CC art. 509(1) (e.g. where the nature of the performance is such that it is
personal to the creditor). In AUSTRIA (deriving from CC § 1393 second sentence) the
right to personal work and services under an employment contract or the employee’s
right to holidays are not assignable (see Koziol/Bydlinski/Bollenberger (-Neumayr),
ABGB?, § 1393, no 3). Under the CZECH CC (8§ 525(1)), firstly, an assignment is not
possible if the right comes to an end no later than upon the creditor’s death or if the
content of the right would be changed by a substitution of the creditor and, secondly,
there is expressly added that it is not possible to assign a receivable if it cannot be made
subject to the execution of a judgment. SLOVAK law is to the same effect (CC § 525(1)).
The restriction relating to a possible change of content of the right, according to case
law, is applicable only to rights to performance which are by their nature personal to the
creditor and the assignment of which might prejudice the debtor’s position (See Judg-
ment of the Supreme Court 4 Obo 210/01).

Strictly personal rights are non-transferable in SPANISH law, due to their special char-
acter intuitu personae. Although the CC does not have an express rule on the matter, this
result may be inferred from the legal nature of assignment which is not compatible with
any change of the legal content of the contract (Navarro Pérez, La cesién de créditos,
110). An example of a personal right that is not assignable is a right to aliment, except
when it is overdue and the right to sue is assigned (CC art. 151(1)). The debtor’s consent
may validate an assignment of a right only when the personal character does not stem
from a legal provision (otherwise, the credit is non-transferable by the CC art. 1112), but
either from the terms of the obligation or from the non-fungible nature of the perform-
ance to be made.
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Ill. - 5:110: Act of assignment: formation and validity

(1) Subject to paragraphs (2) and (3), the rules of Book Il on the formation and validity of con-
tracts and other juridical acts apply to acts of assignment.

(2) The rules of Book IV.H. on the formation and validity of contracts of donation apply to gra-
tuitous acts of assignment.

(3) The rules of Book IX on the formation and validity of security agreements apply to acts of
assignment for purposes of security.

Comments
A. Application of general rules

An act of assignment will be a contract or other juridical act. The general rules on
contracts and other juridical acts apply to it, unless it is of a type to which some special
rule applies. It follows from these general rules that an act of assignment need not
normally be in writing and is not subject to any other requirement as to form. It may
be proved by any means, including witnesses. In practice, contracts or other juridical acts
by which rights are assigned are almost invariably in writing but there is no need to
embody this as a general legal requirement. Later Articles give adequate protection to the

debtor.

B. Gratuitous assignments

The policy considerations which justify special rules for the formation and validity of
contracts of donation (dealt with in the later Part IV.H. on Donation) also justify such a
requirement for gratuitous assignments. Paragraph (2) therefore applies the donation
rules by reference.

C. Assignments for purposes of security

The same applies to assignments for purposes of security. The special rules for security
agreements, dealt with in Book IX (Proprietary securities), are therefore applied.

Notes

1. The UN Convention has no substantive rule but provides in art. 8 that an assignment is
valid as to form if it meets the formal requirements either of the law of the State in which
the assignor is located or of the applicable law by virtue of rules of private international
law. The UNIDROIT Factoring Convention does not prescribe any formal requirements
for the assignment of receivables but is confined to assignments of which notice in
writing is to be given to the debtor. The laws of most countries of the European Union
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do not have formal requirements for the validity of a non-gratuitous act of assignment of
rights as between assignor and assignee. These countries include AUSTRIA, BELGIUM,
ENGLAND, GERMANY (where it does not depend on non-gratuitousness), GREECE,
ITALY, LUXEMBOURG, PORTUGAL, SCOTLAND, SLOVENIA, SPAIN and the NOR-
DIC countries. In the NETHERLANDS an assignment and a pledge are always required
to be in writing signed by the assignor (CC arts. 3:94 and 3:236(2)). For the creation ofa
“silent”, or non-possessory, pledge of rights either the written instrument must be offi-
cially authenticated (e.g. by a notary) or, if it is not, the date of its creation must be
officially certified. POLISH law does not require a special form for the validity of the
assignment. However, if a right is verified in writing, its assignment must also be verified
in writing (CC art. 511). The same is generally true for ESTONIAN law, as LOA § 11(3)
states that if a contract must be entered into in a specific form, agreements on assign-
ment of rights arising from the contract must also be entered into in such form unless
otherwise provided by law or the contract (applicable to act of assignment (see Varul/
Kull/Kve/Kaerdi (-Kéerdi), § 164, no. 4.2.1. c)). For assignments for purposes of secu-
rity, the format which can be reproduced in writing is required (LPA § 315(21)). In
AUSTRIA - similarly to the rule in this Article — it depends on the contract that is the
title for the assignment which requirements have to be met (Kogiol and Welser, Biirger-
liches Recht 1113, 120). In CZECH law the assignment needs to be done in writing (see
above). Writing is also required in SLOVAKIA, pursuant to CC § 524(1).

III. - 5:111: Right or authority to assign

The requirement of right or authority in Ill. - 5:104 (Basic requirements) paragraph (1)(c) need not
be satisfied at the time of the act of assignment but has to be satisfied at the time the assignment is
to take place.

Comments

Even if there is an existing, assignable right and a valid act of assignment there will be no
transfer of the right if the person purporting to assign it by the act of assignment has no
right or authority to do so. See 11I.—5:104 (Basic requirements) paragraph (1)(c). Nor-
mally only the creditor will be in a position to assign the right, whether acting personally
or through a representative, but there may be cases where some other person is authorised
by law to assign the right.

This Article makes it clear that the requirement of right or authority to assign need not
be satisfied at the time of the act of assignment but must be satisfied at the time the
assignment is to take place. A person can grant an act of assignment of a right yet to be
acquired but the actual transfer of the right will not take place until it is acquired.
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Notes

1. This rule may be said to follow from the very nature of assignment as a transfer of the
creditor’s right to performance. It is normally taken for granted.

2. There are no specific provisions on entitlement to assign a right in the SLOVAK law.
Therefore general civil law rules will apply, which means that only the creditor (even
through a representative) may assign the right to performance.

3. In SPANISH law the creditor is the only person authorised to assign a right, whether
directly or by the means of any legal representation, due to the creditor’s liability for the
veritas nomini of the right (CC art. 1529). The assignor must have a legal title in order to
assign a credit, but since it is legal to assign future rights, this title may arise a posteriori,
when the right comes into the existence (see note on III.—5:114 (When assignment
takes place)).

Sub-section 3:
Undertakings by assignor

Ill. - 5:112: Undertakings by assignor

(1) The undertakings in paragraphs (2) to (6) are included in the act of assignment unless the act
of assignment or the circumstances indicate otherwise.

(2) The assignor undertakes that:

(a) the assigned right exists or will exist at the time when the assignment is to take effect;

(b) the assignor is entitled to assign the right or will be so entitled at the time when the
assignment is to take effect;

(c) the debtor has no defences against an assertion of the right;

(d) the right will not be affected by any right of set-off available as between the assignor and
the debtor; and

(e) the right has not been the subject of a prior assignment to another assignee and is not
subject to any right in security in favour of any other person or to any other incum-
brance.

(3) The assignor undertakes that any terms of a contract or other juridical act which have been
disclosed to the assignee as terms regulating the right have not been modified and are not
affected by any undisclosed agreement as to their meaning or effect which would be preju-
dicial to the assignee.

(4) The assignor undertakes that the terms of any contract or other juridical act from which the
right arises will not be modified without the consent of the assignee unless the modification is
provided for in the act of assignment or is one which is made in good faith and is of a nature to
which the assignee could not reasonably object.

(5) The assignor undertakes not to conclude or grant any subsequent act of assignment of the
same right which could lead to another person obtaining priority over the assignee.

(6) The assignor undertakes to transfer to the assignee, or to take such steps as are necessary to
complete the transfer of, all transferable rights intended to secure the performance which are

1043



L. -5:112 Book Ill - Chapter 5: Change of parties

not already transferred by the assignment, and to transfer the proceeds of any non-transferable
rights intended to secure the performance.
(7) The assignor does not represent that the debtor has, or will have, the ability to pay.

Comments
A. General

A contract or other juridical act by which a right is assigned will normally impose
obligations on the person assigning the right. The most basic obligation will be to assign
the right in accordance with the contract or other juridical act.

Contracts or other juridical acts assigning rights frequently contain undertakings (war-
ranties) by the assignor designed to ensure that the assignee acquires the benefit of the
bargain. Often these are restricted to warranties as to the assignor’s legal rights against
the debtor and undertakings to perform any further acts necessary to perfect the assignee’s
title. Sometimes such undertakings go further and provide that if the debtor defaults the
assignor will be liable for performance or will repurchase the assigned rights. In the
absence of such a provision the normal rule is that the assignor incurs no liability for
the debtor’s non-performance. See paragraph (7).

In the absence of express provision in the contract or other juridical act of assignment the
default rules relevant to the particular type of transaction may come into play. For
example, if the right has been sold the default rules on the obligations of the seller and
buyer will come into play. If the right has been donated the default rules applying to
contracts of donation will come into play, and similarly if the right has been assigned in
security. However, these background default rules may not cover every situation and it
can be difficult to apply rules drafted primarily for corporeal movables to assignments of
rights to performance. So, to fill any gaps and for the convenience of the user, the present
Article contains a set of implied undertakings which apply to any assignment unless
otherwise provided. Such undertakings are found in many laws; in others they are often
the subject of express provisions in the contract to assign. The undertakings by the
assignor set out in the Article are designed to protect the assignee in the event that the
assigned rights prove legally worthless or are subordinate to the interests of a prior party
or are reduced in value by a modification of the contract under which they arise.

B. Existence and enforceability of right and entitlement to assign

Paragraph (2) of the Article imports undertakings that the right exists or will exist at the
time when the assignment is to take effect, that the assignor is entitled to assign the right
or will be so entitled at the time when the assignment is to take effect and that the right
will not be subject to defences or rights of set-off against the assignor.
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Hlustration 1

C assigns to X by way of sale a batch of debts due from D. Subsequently C purports
to assign the same debts to A by way of security for a loan. C thereby commits a
breach of the undertaking to A that C is entitled to assign the right.

[llustration 2

C assigns to A a purported claim against D for the price of goods said to have been
sold and delivered under a contract of sale. No such contract was ever made. C is
liable to A for breach of the undertaking as to the existence of the claim.

[llustration 3

C assigns to A a purported claim against D for the price of goods sold and delivered
under a contract of sale. When A sues D for non-payment of the price D successfully
defends the claim on the ground that the goods were never delivered. C is liable to
A for breach of the undertaking that D has no defence to the claim.

Illustration 4

C assigns to A all C’s rights under a consumer credit agreement entered into by C as
creditor with the debtor, D. C failed to comply with a statutory requirement that the
agreement should state the annual percentage rate of charge for the credit. The
statute provides that in such a case the agreement is unenforceable by C, though not
by D. A can sue C for breach of the implied undertaking that D has no defences
against an assertion of the right.

[llustration 5

C assigns to A a claim against D for repayment of a loan of €10 000. D does not
dispute that the loan has become repayable but asserts a right to set off against it a
cross-claim for €20 000 which is held to the credit of a separate account D holds
with C. The existence of the right of set-off constitutes a breach of C's implied
undertaking to A.

However, the undertaking is not broken by the existence of rights of set-off that do not
affect the assignee, for example, set-off in respect of cross-claims by the debtor against the
assignor arising from dealings between them after the debtor’s receipt of notice of assign-
ment (see 11I.—5:116 (Effect on defences and rights of set-off)). Moreover, the under-
taking does not cover the assignee’s inability to obtain performance because the debtor
absconds or becomes bankrupt.

C. Freedom from prior rights
Paragraph (2)(e) imports an undertaking that the claim has not previously been assigned
or made subject to a security interest or any other encumbrance. The undertaking is not

limited to freedom from consensual security interests; it also applies to security interests
or other incumbrances created by law.

1045



L.-5:112 Book Ill - Chapter 5: Change of parties

D. Protection of assignee’s reliance on terms

The interpretation and effect of a contract depends in large measure on the intention of
the parties. This could be dangerous for an assignee. The parties might have agreed that a
term which has one apparent meaning should have some quite different meaning. As
between themselves the true meaning will prevail. The assignee can have no better right
than the assignor. So the assignee could also be affected by the secret agreement between
the original parties. Paragraph (3) therefore imports an undertaking by the assignor that
any terms of a contract or other juridical act which have been disclosed to the assignee as
terms regulating the right have not been modified and are not subject to any undisclosed
agreement as to their meaning or effect which would be prejudicial to the assignee.

After the assignment has taken effect the assignor is no longer the creditor and would no
longer be able to modify the terms regulating the right unless the act of assignment so
provides. Modification of the content of the assigned right and the corresponding ob-
ligation would be a matter for the debtor and the assignee as the new parties to that legal
relationship. Of course, other terms of the contract between the assignor and the debtor
could still be modified by agreement between them, provided they did not alter the terms
regulating the assigned right.

In some cases an assignment of a contractual right will leave the assignor with no room to
modify the contract from which the right arises. The assignor may have performed fully
under the contract and may have assigned a simple right to payment. In relation to that
right the assignee is the new creditor. Any modification of the amount to be paid or the
time of payment would be a matter for agreement between creditor and debtor, that is to
say between the assignee and the debtor. In other cases, however, the contract between
the assignor and the debtor may remain in effect for many purposes between these two
parties. For example, the assignor may still be obliged to perform under it. Clearly a
modification of the contract agreed between the assignor and the debtor could indirectly
affect the assignee’s right. In principle, once contractual rights have been assigned it
should not be open to the assignor and the debtor to agree on modifications to the
contract under which they arise, unless the assignment agreement so provides or the
assignee consents to the modification. This is the main rule under paragraph (4). How-
ever, a strict adherence to this principle would cause considerable commercial inconve-
nience, particularly where the assignment relates to rights under an executory contract
involving continuous performance on the part of the assignor, such as a construction
contract. For example, in the course of performance of a construction contract circum-
stances may arise where the parties find it necessary to agree on a variation outside the
contractual variation provisions, as where additional work is required that could not have
been reasonably anticipated. Again, the modification may be of a part of the contract
which has no relevance to the assigned rights. Accordingly the last part of paragraph (4)
permits modifications without the assignee’s consent where these are made in good faith
and are not modifications to which the assignee could reasonably object.
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Illustration 6

C, a building contractor, agrees with D, a bank, to construct a vault for the storage
of securities and other valuables belonging to D’s customers. Soon afterwards D sells
its banking business to E, to whom D assigns its rights under the building contract.
In the course of construction it is discovered that a stream, the existence of which is
not shown on any drawings relating to the site, flows directly under the floor of the
vault and that to prevent the entry of water it is necessary to install an underground
pump at considerable additional expense to pump away the water. Though this does
not fall within the variation clause of the contract the architect nevertheless con-
siders the installation of the pump unavoidable if the vault is not to be rendered
unusable and issues the requisite order to the contractor, indicating that the cost of
the pump and labour will be an addition to the contract price. This modification is
binding on E even though made without E’s consent.

E. No subsequent act which could destroy assignee’s priority

The implied undertaking in paragraph (5) — that the assignor will not conclude or grant
any subsequent act of assignment of the same right which could lead to another person
obtaining priority over the assignee — is necessary because of the later Article which, as
between successive apparent assignees of the same right, gives priority to the one who no-
tifies the debtor first. In the absence of such a provision the first assignee would be left
without a remedy. The assignor would not be liable for non-performance of the obligation
to assign because the assignor would actually have assigned the right and the assignee
would have obtained it. The assignee would then however have lost the right because of
the operation of the rule on priority. It is obviously right in such circumstances that there
should be a remedy against the assignor who has placed the second “assignee” in a posi-
tion to obtain priority by notification.

F. Transfer of certain security rights

The general rule is that supporting security rights pass with the assignment to the assign-
ee, in so far as they are transferable. They do not require separate assignment. See
III. - 5:115 (Rights transferred to assignee) paragraph (1). However, there may be situa-
tions where something needs to be done by the assignor to effect or complete the transfer.
The undertaking in paragraph (5) obliges the assignor to do what is necessary for that
purpose. The obligation can be excluded by agreement and applies only to security rights
which are transferable. For example, an independent personal security on first demand
will normally not be transferable (see IV.G.-3:108 (Transfer of security right)). The
assignor can, however, be required to transfer the proceeds (see UCP art. 49).

G. No undertaking that debtor has ability to pay

Paragraph (7) makes it clear that unless otherwise agreed between the assignor and the
assignee, the assignor does not undertake that the debtor has, or will have, the ability to

1047



. -5:112 Book Ill - Chapter 5: Change of parties

pay. This is to counter any arguments that in the case of a sale or security agreement the
assigned right would not be fit for its purpose if the debtor could not pay.

H. Other obligations

This Article is not exhaustive of the obligations to the assignee which may be imposed on
an assignor. In particular, while it does not import any undertaking that the assignor has
no knowledge of any matters casting doubt on the debtor’s ability to pay, the general duty
to act in accordance with the requirements of good faith and fair dealing may require
disclosure of matters known to the assignor indicating that the debtor may be insol-
vent.

Notes

1. Provisions similar to those of the Article are contained in the UN Convention art. 14
and in the Unidroit Principles art. 9.1.15. GERMAN law applies the rules of the CC
governing warranties on a sale as amended by some particular rules, see CC §§ 401-403.
Similar warranties are to be found in PORTUGUESE law (CC arts. 587, 892 ff, 957 ff;
Antunes Varela, Obrigagdes em geral 117, 330 ff; Pires de Lima and Antunes Varela, Cédigo
Civil Anotado I4, 602 ff), ITALIAN law (CC art. 1266) and DUTCH law in respect of a
silent pledge (CC art. 3:239(2)) and a sale or swap of rights (CC arts. 7:47, 7:17). In
FRENCH, BELGIAN and LUXEMBOURG law, such rules will apply where the under-
lying contract is a sales contract (see CC arts. 1693 and 1694); if the underlying rela-
tionship is a different one, different rules may apply. Similar rules are applicable in
CZECH law but there is no such express provision (see notes above and CC mainly the
§ 524 as commented by Svestka/Jehlicka/Skdrovd, OZ9, 663-666 and the authoritative
general literature, for instance D. Hendrych under headword “postoupent pohleddvky” and
CC § 527). Section 41 of the FINNISH and SWEDISH Sale of Goods Acts can be
interpreted in this way, while under section 9 of the NORDIC Promissory Note Acts
the seller of a right warrants its existence and validity. The UN Convention and ESTO-
NIAN law draw no distinction in this regard between assignments for value and gratu-
itous assignments; most other codes confine the warranties to assignments for value (the
same is true for SLOVENIAN law), while under GERMAN law the rules on donation
apply as amended by CC §§ 401-403. Under SPANISH law the assignor warrants the
existence and legitimacy of the right at the time of the assignment (CC art. 1529) but as
a rule gives no further warranties, though if to the knowledge of the assignor and un-
known to the assignee the debtor was insolvent at the time of assignment the assignor is
liable for the debtor’s default. There appear to be no reported cases in ENGLISH law
concerning implied warranties in an assignment, nor is the question discussed in the
contract textbooks. This may be because of the common practice of including express
watranty provisions in assignment contracts. AUSTRIAN law (CC § 1397) provides that
if the assignment is made for consideration the assignor undertakes that the right exists
and that payment will be paid on the due date, though liability is limited to what the
assignor received from the assignee for the assignment. Liability of the assignor is
excluded with assignments that are based on a contract of donation (CC § 1397 first
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sent.) as well as for incumbrances which can be seen in the public books or for coin-
cidental circumstances or circumstances that fall within the sphere of the assignee (CC
§ 1398). According to POLISH law the assignor warrants to the assignee that the right
exists and is due to the assignor. The assignor is liable for the solvency of the debtor at
the time of the assignment only if this liability is assumed (CC art. 516). In ESTONIAN
law, in relation to the underlying obligation to assign, relevant questions are covered by
sales law (LOA § 208(3): the provisions concerning the sale of things apply to the sale of
rights and other objects unless otherwise provided by law and if this is not contrary to the
nature of the object: the seller of a right must allow the purchaser to acquire the right
which is the object of the contract of sale), or by the rules on donation (LOA §§ 259 ff)
or factoring (LOA §§ 256 ff). In SCOTTISH law the assignor, where the assignment is
for onerous cause, gives implied warrandice that the right assigned is due and the title to
assign good, possibly also securing against its own actions that might hurt the assignee’s
right (Stair, The Laws of Scotland XV, 862). In SLOVAKIA, in the case of an assignment
for value, the assignor would be liable to the assignee if the assignee did not take over as
creditor of the right, or if the debtor performed lawfully to the assignor, or if the assigned
right was wholly or partly extinguished due to rights of the debtor against the assignor
(e.g. set-off) —see CC § 527(1). However, the assignor warrants the enforceability of the
claim to the amount of obtained value, only due to a written contract with the assignee.
This liability extinguishes if the assignee does not enforce the claim without undue delay

(CC §527(2)).

Sub-section 4:
Effects of assignment

lll.-5:113: New creditor

As soon as the assignment takes place the assignor ceases to be the creditor and the assignee
becomes the creditor in relation to the right assigned.

Comments

Once an outright assignment (as opposed to an assignment in security) takes effect the
assignee becomes the creditor. The assignor will no longer be the creditor and will
therefore not have the right to assign the right to anyone else. The right will not be the
assignor’s to assign. (If the assignment is by way of security, the assignor has the right to
assign further, but that right is correspondingly limited in that there is no right to make a
second assignment that will take priority over the first one. Assignments by way of
security will be governed by Book IX.) However, a purported second assignment will
not be completely ineffective, and in certain circumstances may even take priority over
the first one. The rule is that where an assignor has made successive purported assign-
ments, and the second “assignee” did not know of the earlier assignment at the time of
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the second purported assignment, priority goes to the assignee who first gives notice to
the debtor. (See III. —5:121 (Competition between successive assignees). This is an ex-
ception to the nemo dat principle.)

The assignee becomes the creditor in relation to the right assigned — not in relation to
some greater or lesser right. The right remains the same before and after the assignment.
If, for example, it was a conditional right in the hands of the assignor it remains a
conditional right in the hands of the assignee.

Tllustration 1

In June a football club X concludes a contract with Y for the provision by Y of
stewarding services at a football match which will take place in November (if the
team qualifies). The contract provides for an advance payment to be made on 15
October. The contract also provides that all the rights and obligations under it are
subject to the resolutive condition that they are to cease to have effect if the team
fails to qualify. In August Y assigns its rights to payment under the contract to Z. In
September the team fails to qualify. Z has no right to the advance payment due to be
made in October. That right was subject to a resolutive condition and has now come
to an end. The assignment cannot convert a conditional right into an uncondi-
tional right.

It goes without saying that the assignment of a right to performance does not make the
assignee the debtor in any corresponding obligation or subject the assignee to any ob-
ligation which by law falls on the assignor.

Hlustration 2

X sells and assigns to Y a right to a payment under a contract with B. The payment is
to be made by B in advance of performance by X. It is to be returned if X does not
perform. B is notified of the assignment and makes an advance payment to Y. X does
not perform. X has assigned only the right to the payment. X’s obligation to repay
the amount of the payment has not been transferred. B has a right to repayment
from X, not Y.

The above two examples show the importance of careful analysis in cases involving
advance payments. In Illustration 1, for example, the position would be the same as in
[llustration 2 if the team had failed to qualify after the advance payment had been made
on 15 October. The obligation to pay and the corresponding right would have been
extinguished by the payment. The right would no longer have been subject to a resolu-
tive condition, although other rights and obligations under the contract would be. Any
obligation to repay would have to be based on an implied term of the contract or on the
rules regulating the effects of the termination or extinction of rights and obligations. The
rules on unjustified enrichment would not apply because the extinction of the relevant
rights and obligations would not be retrospective and the payment was not affected by
any error or other vitiating factor. Whether the obligation to repay is based on an implied
term of the contract or an independent rule of law, it would originally have been an
obligation on Y, the assignor, to the debtor and would not have been transferred or
extinguished by the assignment of the right.
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The general result, that the assignee becomes the new creditor in relation to the right
assigned but is not subject to any obligations to repay which fall on the assignor, is
important for commercial purposes and particularly for receivables financing. The Unit-
ed Nations Convention on the Assignment of Receivables in International Trade con-
tains a provision (Article 21) to make it clear that failure by the assignor to perform the
original contract does not entitle the debtor to recover from the assignee a sum paid by
the debtor to the assignor or the assignee.

It will be remembered that “right” is defined earlier as including a part of a right
(III. = 5:101 (Scope of section) paragraph (3)).

Notes

1. This generally follows from the nature of an assignment, without being expressly stated
in the laws. This is the case in GREECE, see Stathopoulos, nos. 203 and 207. In POLAND
it is recognised in case law that as a result of the assignment, all rights of the creditor are
passed on to the assignee and the legal relationship itself does not get changed (see:
Supreme Court 5 September 2001, I CKN 379/00, Lex no.52661). Similarly in the
SLOVAK judicature: cf. e.g. Judgment of the Supreme Court of SR 1 Cdo 73/2000.
There is no such express provision in CZECH law but this non-controversial general
rule is easily construed on the basis of the CC § 524 (see §vestka/]ehli5ka/§kdrovd, 0279,
663-666 and D. Hendrych). In SCOTLAND it is a basic rule that the assignment places
the assignee in the shoes of the assignor (Gloag and Henderson, The Law of Scotland!!,
no. 33.07). An effective assignment is said to deprive the assignor of a title to sue in
respect of what has been assigned, and to give it to the assignee (McBryde, Law of
Contract in Scotland, no.12.79). The analysis in ENGLISH law is different, but the
result is much the same in that the debtor is obliged to pay the assignor until notified of
the assignment, when the debtor becomes obliged to pay the assignee.

2. In SPAIN according to the legal nature of assignment as a true titulus transferendi (CC
art. 1526), the effect of an assignment is not to create a limited right or a kind of
condominium or participation in the assigned claim, but to transfer the whole owner-
ship, without any right of redemption. That is why there is no need to put forward any
special rule.

3. In FRANCE, once the assignment takes effect, the assignee becomes the new creditor.
However, assignments subject to the form requirement of CC art. 1690 will only be
“opposable” to the debtor once notice is given to the debtor, either by way of signification
or by way of acceptation in an authenticated deed (acte authentique), which does not
require the consent of the debtor. See Terré/Simler/Lequette, Les obligations®, 1219, nos.
1279 et seq. In the case of successive assignments, the rule laid down by art. 1690 is
strictly applied : the assignee who first gives notice to the debtor will be deemed the
creditor, unless fraud is established (when the assignee was aware of the earlier assign-
ment at the date of the purported second assignment). See Terré/Simler/Lequette, loc.
cit., nos. 1286 et seq.

4. In BELGIUM, as soon as the requirements for assignment are met, the assignee will be
the creditor in relation to anyone except the debtor (art. 1690(2)), and subject to the
application of the principle of reliance (CC arts. 1240 and 1690(4)).
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IIl. - 5:114: When assignment takes place

(1) An assignment takes place when the requirements of Il. - 5:104 (Basic requirements) are
satisfied, or at such later time as the act of assignment may provide.

(2) However, an assignment of a right which was a future right at the time of the act of assign-
ment is regarded as having taken place when all requirements other than those dependent on
the existence of the right were satisfied.

(3) Where the requirements of lil. - 5:104 (Basic requirements) are satisfied in relation to succes-
sive acts of assignment at the same time, the earliest act of assignment takes effect unless it
provides otherwise.

Comments

This Article deals with the time an assignment takes place. Again it has to be read along
with III. - 5:121 (Competition between successive assignees).

A. Assignment of an existing, assignable right by the creditor

Where the right exists and is assignable at the time of an act of assignment by the
creditor, the assignment normally takes effect immediately upon conclusion of the con-
tract by which it is assigned or, in the case of an assignment by a unilateral juridical act, at
the time when that act is made. (Under the rules in Book II a unilateral juridical act is
not made until it is communicated to the person affected by it, in this case the assignee).
Of course, this will not apply if the act of assignment itself provides for a later time. It is
not necessary that an assigned right to money has become payable; it suffices that it exists
as a present right, exigible in the future (debitum in praesenti, solvendum in futuro).

[lustration 1

On May 1, C enters into a contract with O to construct a factory at a price of €2
million, payment to be made in instalments against architects’ certificates. On
June 1, C assigns its rights to A. The first certificate is issued on August 12. The
assignment takes effect on June 1.

B. Other cases

In other cases the assignment normally takes effect as soon as the requirements are
satisfied, unless the act of assignment provides otherwise. If, for example, the right is

not in existence or is not assignable at the time of the act of assignment, the assignment

will take place when it comes into existence or becomes assignable, unless otherwise )
provided. Similarly, if the person granting an act of assignment of an existing right is not

the creditor, the assignment will take place when that person acquires the right and
becomes the creditor, unless otherwise provided.
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[llustration 2

S, a timber supplier, enters into a factoring agreement with F by which S agrees to
offer for sale to F monthly batches of rights to payment arising from sales of timber
to S’s customers. The agreement provides for the sale to take effect as regards any
such receivables when the offer relating to them is accepted by E A batch of
receivables is offered to F on May 15 and accepted on May 20. The assignment of
those receivables takes effect on May 20 because that was what was agreed in the act
of assignment.

C. Special rule for future rights

The main policy reason behind the rule in paragraph (2) is that in the case of an act of
assignment of future rights, the assignee, who will very often have paid for the rights,
should be preferred to the creditors of the assignor. Solutions to achieve this policy
objective are widely adopted. It follows from the earlier rules that there will be no
assignment at all if the future right never comes into existence. The effect of the present
provision is that once it has come into existence the assignment can be retrospectively
regarded as having taken place when all the other requirements were satisfied. Normally
that will mean that the right will be deemed to have been transferred at the time of the
act of assignment.

D. Requirements satisfied simultaneously

Paragraph (3) deals with a situation which could arise when a person purports to assign
the same right to successive assignees. If the right is not yet in existence or is not yet
assignable or if the granter is not yet the creditor, the requirements for an effective
assignment could be satisfied simultaneously for all the assignees. Paragraph (2) provides
that in such a case the assignments are treated as being made in the same order as the acts
of assignment, unless one of the acts provides that it is only to have effect at some later

date (which would be unlikely).

Hlustration 3

On September 1, X, a property developer, assigns to Bank Y all its rights under
contracts of sale to be entered into in the future with purchasers of the properties
currently in course of construction. On October 1, X assigns the same rights to Bank
Z. The development is completed the following year and X sells one of the proper-
ties to P on August 10 of that year. The assignment of X’s right to the price is
dependent on the sale but thereupon takes effect in relation to Bank Y, which had
the earlier act of assignment.

Notes

1. Paragraph (1) is in line with art. 10 of the UN Convention (although differently express-
ed) and also reflects those national laws which recognise the assignment of rights under
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future contracts. See Kétz, Rights of Third Parties, no. 104. Such rights are treated as
nascent at the time of the contract to assign. In AUSTRIA and POLAND the assignment
of a future right is conditional on the coming into existence of that right, see respectively
OGH 6 October 1984, JBI 1984, 85 Koziol and SN 19 September 1997, III CZP 45/97,
OSNC 1998/2/22). The principles expressed in paragraphs (2) and (3) of the Article are
accepted also under ESTONIAN law (see Varul/Kull/Kove/Kierdi (-Kderdi), § 165, nos.
3.3., 4.4) and GERMAN law (see Staudinger (-Busche), BGB [2005], § 398, nos. 63 et
seq.). In SLOVAKIA the effect of a valid contract of assignment would be subject to a
suspensive condition that the assigned right would have to come into existence (cf. CC
§36 cl. 2 and also the Judgment of the Supreme Court of SR 1 Cdo 73/2000). In
SCOTLAND, as noted above, intimation to the debtor is necessary to complete the
assignee’s right but if that right is a future right the assignment will become effectual only
when it vests in the assignor, Gloag and Henderson, The Law of Scotland!l, no. 33.01.
Future rights are said to vest by accretion. In the factoring of debts in Scottish practice
there may be a further or corroborative assignment once the debt exists. See McBryde,
Law of Contract in Scotland, nos. 12.31, 12.91. In ENGLISH law there may be an
effective legal assignment of future rights under an existing contract, Chitty on Contracts
I, no. 19-008; assignment of rights under future contracts is possible in equity, though an
agreement supported by consideration may be necessary: cf. Chitty loc. cit., nos. 19-
028 ff.

On the subject-matter of the present rule there are two distinct problems in SPANISH
law. Firstly, there is the question of the time when the assignee acquires a property right
in the assigned claim when the claim did not exist at the time when the agreement to
assign was reached. The question is highly disputed, specially where the assignor be-
comes bankrupt and the trustee seeks to retain the assigned right for the estate. Un-
fortunately, there is no prevalent opinion at present, and the case law is undecided.
Secondly, who gets priority where there were multiple assignments? Most scholars sug-
gest that the assignee who first gives notice to the debtor has the prior ranking. Al-
though a highly pragmatic proposal, probably this approach is inconsistent with the rule
governing property rights in claims (cfr, Pantaleén, Comentario, 1021).

In FRANCE an act of assignment has the same effects as a contract transferring property,
with the appropriate adaptations in relation to the fact that it also creates a legal
relationship. Where the right exists and is assignable at the time of an act of assignment
by the creditor, the assignment normally takes effect immediately upon conclusion of
the contract by which the right is assigned in accordance with the solo consensus prin-
ciple, except for assignments for purposes of securities (ordonnance of 24 June 2004:
Ccom art. L. 228-1). Where the rights do not exist at the time of an act of assignment,
the assignment takes effect provided that such rights are likely to come into existence
and are sufficiently identifiable (Civ. lére, 20 March 2001). It has been held that rights
under a future contract may not be assigned whereas merely potential rights are assign-
able provided that the contract was concluded (Com; 15 January 1973). See Terré/
Simler/Lequette, Les obligations®, 1217, no.1278. For BELGIUM see the Notes to III. —
5:106.

CZECH law conforms with paragraph (1) and paragraph (2), see Knappova (-Dvordk),
Civil Law II4, 114; in case of para. (3), there is no express statutory provision and little
experience on the subject. However, it can be assumed that even though each of the
successive acts of assignment is effective between its parties, as a practical matter it is
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important which one is notified to the debtor first (as the notification is the moment
when any act of assignment becomes effective for the debtor, see Svestka/Jehlicka/
Skérovd, OZ9, 941). Similar rules applicable to future rights can be found also outside
the CC and Ccom, for instance in the legal regulation of future transactions (futures).

lll. - 5:115: Rights transferred to assignee

(1) The assignment of a right to performance transfers to the assignee not only the primary right
but also all accessory rights and transferable supporting security rights.

(2) Where the assignment of a right to performance of a contractual obligation is associated with
the substitution of the assignee as debtor in respect of any obligation owed by the assignor
under the same contract, this Article takes effect subject to Ill. - 5:302 (Transfer of contractual
position).

Comments
A. Transfer of primary right

The first effect of an assignment is to transfer the primary right to performance itself. This
follows from the definition of an assignment as a transfer. The assignee becomes the new
holder of the right, the new creditor, as soon as the assignment takes effect. However,
there are later provisions which enable the debtor to obtain a discharge by paying the
assignor in good faith at any time prior to the receipt of a notice of assignment. The
assignee who does not give notice to the debtor is also liable to be replaced as the new
creditor by a second purported assignee who gives notice to the debtor first: see
III. - 5:121 (Competition between successive assignees).

B. Transfer of remedies

An assignment of a right carries with it by implication a transfer of the assignor’s right to
damages and default interest for future non-performance. This follows from the fact that
the assignee is now the holder of the right. Whether the assignment also transfers any
rights accrued for past non-performance depends on the terms of the act of assignment.

C. Transfer of accessory rights and supporting security rights

An assignment also ope